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8. Indians &>12

Pl'D\:ISiOH in Hell Gate Treaty that
the President might cause part oz‘\nll of
the l'esp:rvation to be surveyed into lois
and nsglgned the same to such members
or f.:mulies of the {ribes as are willing o
avail themselves of the privilege and ;\:vil]
locate on the same as a permanent home
on the same terms and subject to the
same regulations as provided in lrE‘l.t\’
with the Omahas did not conslituté '1
c?lxsent to the opening of Flathead In(—
dian Reservation and the disposition of
una'llotted tribal lands in view of the -
equivocal expression in trealy that a
rfesex‘vation be set aparl for the c\'clu‘-
sive use and benefit of Indians 'Tl“€'1f g
of Hell Gate, art. 6, 12 Stat 977: Tr “t{
of Omahas, 10 Stat. 1043, "

Judgment for plaintiffy,

L Eminent Domaln S=2(1)
Upwz\'lhare rli)nitcd States by statute
ctied the Flathead Indian R i
¢ o fa E eservat
in tbmach ol Treaty of Hell Gate \\l'ilt(l)lu
. ! -
(;)11‘ ithe Indians’ consent and pursiant to
hat slatute some 404,047.33 acres were
patented Lo settlers, some 60,843.4 acres
Y r ) :
\I\ﬂus. .gmnted to state of Montana, some
o B oaypeye ‘ N ‘
‘}},1}5.3.8‘3 acres of land were reser:'cd by
.mi; ed Stales for Nalional Bison Range
2 some 17579 acres of | :
¢ T8, ' and were re-
sm.n,d by Un-ltcd States for other plir-
pum}.s, such diversion to others of pro
ceeds of Tndiany' land ine ¢
; L g was inconsislent
\t\}lUx good-faith effort to give India:)‘s
e full money value of their land and

4. Exglqeiut Domain €=305
. bvidence relating to va
(llS[}OSed of from F]atgheati ‘;3322[;’;:;:;‘
vation pursuant to statute established
that on January 1, 1912, the valuation
date‘, the fair market value of the 1185 -
171.31 acres disposed of by guvernmen‘t
[c; non-Indians pursnant to stalute was
if,sgo,ooo less than the stipulated value
3 ,9.10,000 or 37,410,000, Aect July 30
1946, 60 Stat. 715. r

of traditional 4% rale for that time °
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the reasons for the commissioner’s ulti-
mate recommendation, are sel forth in
his opinion and findings which are an-
nexed hereto. The Governmenl has ex-
cepted to most of the conclugions in the
opinion. The plaintiff has excepled on-
Iy to the commissioner's choice of the in-
terest vafe from 1960 forward. The case
has been submitted to the court an oral
argument and briefs.

The court agrees with the trial com-
missioner’s recommended conclusion of
law and with his findings of fact which
are adopted. The court also agrres with,
and adopls, his opinion, except for Part
1V (d) thereof (entitled “The Lands Pat-
enied to Settlers”).

5. Eminent Domaln €121

Where recard in suit invelving com-
pensation of Indians for the taking of
over 485,000 acres from land set aside
as Indian Reservation hy treaty did re-
flect the fair market value as of Jan-
wary 1, 19812, the stipulated date for
evaluation of all lands sued upon In
case, and ihere was a total absence of
proof of fair market value of any lands
as of the date title was iransferred,
there wag no valid basis for determin-
ing market value of some of the lands
in suit at a different time, so thal the
date of taking for all lands would be that
as stipulated. Aet July 30, 1946, 60
Stat. 7Ti5; Act April 23, 1904, 33 Stat.

302.
[17 With regard to the lands dis-

cugsed in that portion of the comumis-
sioner's opinion, we are of the view that
the defendant did take those lands hy
eminent domain, bul that that conclu-
sion is sufficiently grounded on the fact
that Congress provided, in authorizing
the disposition of the Uribal lands to
homesteaders, thal the proceeds vounld be
used for the benefit of non-Indians, 4. e.
through the irrigalien projest which
was beneficial Lo white setllers as well
Qee Rindings 12(h) and 12
with the trial com-
diversion to oth-
Indians’

Richard A. Baenen, Washington, D.
C., for plaintiff; Glen A. Wilkinson,
Washington, D. C., attorney of record.
Charles 1. Gibbs, Charleston, 8. C., and
Wilkinsou, Cragun & Barker, Washing-
ton, 1. C., of connsel.

John D. Sulivan, Washington, D. C.,
wilh whom was Asst. Atty. Gen. Shiro
Kashiwa, for defendanl.
as Indians.

Before COWEN, Chief Judge, and
(e). We

LARAMORE, DURFEE, DAVIS, COL-
LINS, SKELTON and NICHOLS, Judg- misgioner that such
es. ors of the proceeds of the
fand was inconsislent with a good faith
QPINION effort to give the Indians the full money
lue of their land, aud that wnder the
PER CURIAHM:

principles of Three Affiliated Tribes of

This ig still another phase of ihe Tort Berthold Reservation v. United
many-gided suit brought by the Confed- Slates, 380 od 6RG, 182 Ct.l B43
erated Salish and Kootenai Tribes under  (1968), an eminent domain taking peces-
the special jurisdictional Act of July 80, sarily resulied.! Tn this respect, the
1946, 60 Stat. 716. This particular

present case differs malerinlly  from
claim, under paragraph 10 of the peti- Klamath and Moadoe Tribes v. United
tion, huas resulted in an opinion and

States, CL.CL, and Anderson v. United
findings by Trial Comumissioner Iarry States, Ct.CL, 436 F.od 1008, in which
B. Wood in which he reconmends that e are today deciding hat eonslitutional
the plaintiffs be held entitled to recover lakings did not follow from the disposi-
6,066,668.78 plus inlerest from January  Lion of those tribal lands to third parties
1, 1912. The facts and background, and

agree

because the United States made a gaod

Affilinted Tribes of Fort Berthohl Reser-
vation v. United States, 350 1084 nt 608,
182 CLUL at 1.

). That Congress, much Inter. puid back
the Indians for the amounl so diverted
does mnot alter this conclusion. Thrue
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faith effort to obtain [ull value for those
ludians.

This single ground {diversion of sub-
sl:mli:xl proceeds for the beneflil of non-
Indians) being enough to sustain Lhe
holding of a taking in (he present case,
we have no occasion either to sagree or
to disagree with the other reasons the
trial commissioner gives (in addition)
for reaching that conclusion on the lands
disposed of to settlers, and therefore nei-
ther adopl nor reject that portion of his
aption,

[2] Plaintiffs" exception with re-
speet to the computation of inlerest is
rejected.  Their argument is that the
rate of interest used ag a measure of
just compensation should be rdvised to
the level nf %% for the period from Jan-
uary I, 1960 until payment (the com-
missioner used 4% from January 1,
1934, 6% before that date). In support
of this position, plainliffs sel forth in
their brief fo the court various statis-
tics and charis, of which it is said we
can take judicial notice, as well as legal
argumentsa.  Though the claim for 6%
interesl from 1960 was made to Lhe com-
missjioner, he was not presenied with
these statistical malerials now offered
to the judges, nor was any testimony or
other comparable evidence proffered to
sustain the claim. We think that an is-
sue of this characlter should have been
threshed oul at the trial, where both
sides  could have intreduced cevidence
{nnd possibly expert testimany, subject
to cross-examinalion) and an adequate
recori] nmade for ihe court’s guidance——
and nol, as here, left fargely to the pres-
ent alage of review by the court via an
insnfficient presentation through briefs
and oral argument.  In these circum-
stances, we decline to consgider in this
case the contention thal the intercst
rale should be 69 from January 1, 1960,
and therefore adopt the commissioner's
use of the traditional 495 for that time-
spau.

Lo Aet of July 30, 1918, 60 Stat. 715, quoted
in part in Fimling 1(n).
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For thege reagons, and on these
grounds, the court concludes that plain-
tiffs are enlillzd Lo recover $6,066,668.78,
plus interest thereon at the rate of 6
percent per annum from January 1,
1912 to January 1, 1934, and at the rate
of 4 percent per annum thereafier until
paid.

OPINION OF COMMISSIONER
(Re: Paragraph 10 of the Petition)

WOOD, Commigsioner:

In this claim, one of several brought
under a special jurisdictional act,! plain-
tiffs allege that by the Act of April
23, 1904, 83 Stat, 802, defendant “opened”’
the Flathead Indian Reservation in
breach of the Treaty of IHell Gate, July
16, 1855, 12 Stat. 975,2 and without plain-
tiffs’ consent. Plaintiffs further allege
that they thereby “became entitled to
just compensation under the Fifth
Amendment * * ¥ for the lands dis-
posed of pursuant to the statute™

I

By the Treaty of Ilell Gate plaintiffs
ceded to defendant a vast area of land,
theretofore held nnder aboriginal title,
located within what are now the States
of Montana and Idaho. Article II of
the Trealy reserved from the cession 2
tract of some 1,245,000 acres in north-
western Moniana for the “exclusive use
and henefit [of plaintiffs] as an Indian
reservalion.” The reserved tract be-
came known as the Flathead Indian Res-
ervation.

In 1896, pursuant {o Congressional
authorization, a commission was- ap-
pointed to negotiate with plaintiffs (and
othier Tribes) for Lhe cession of portiens
of their respective Reservations. The
work of the commission ‘was coniinued
from year to year until June 30, 1901,
and during this period effortys were
made to seeure agreements with plain-

2. The Treaty of IIefl figte wns ratified
Mareh 8, 1869, and pro~laimed April 18,
183%; it i3 set out in part in Findings

2{n)-(c).
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tiffs for the cession of portions of the
Flathead Indian Reservalion. The ef-
forts failed. )

Shovtly thereafter, the Act of April
23, 1904, supra, providing for “the sur-
vey and allotment of lands now embrac-
ed within * * * the [lathead Indian
Reservation * * *# and the sale and
disposal of all surplus lands after al-
lotment”,? was passed. Pursuant to the
1904 Act, and related legislation,® de-
fendant opened the Reservation to settle-
ment and entry; -“hereby granted™ two
Sections af each Township to the State
of Monlana for school purposes: grant-
ed certain landa to eleemosynary institu-
tions; and reserved lands for a Nation-
al Bison Range and other federal pur-
poses.

Pursuant to the 1904 Act, some 404,-
047.33 acres of plaintiffs’ land were pat-
ented o gettlers; some 60,843.04 acres
of gsuch land were granted to the State
of Bontana for school purposes; some
18,5238.85 acres of such land were reserv-
ed by defendani for the Nafional Bison
Range; and some 1,757.09 acres of such
land were reserved by defendanl with-
out appraisal for other purposes
(churches and schools, subageney re-
serve, railroad selections, and siale selec-
tion, the laiter apparently for biclogical
station purposes); the total acreage so
disposed of, in 4,834 parcels, was 485,-
171.31 acres?® e

3. Aceording to Senale Neport No. 1930,
53th Cougress, Wi Sesgion  (I1N01), the
Trenty of 1lell Gate’ expressly provided
for allotment of “the necessary Innds
* % ¢ g the Iwdinos, and [the sale
of ] all the surplus lands * =+ % for
their henefit. The present bill merely
provides (he neeessary menns for enery-
ing the agreement with the Indinng into
eifvet.”™  Cf. Neetion Y, infra.

. The Act of April 23, 1904, supra, and
reluted stnludes, nre treatml in Findings
5-15. These eonetmenta are, where ap-
proprinte, referred to hescinafter as “the
THRE Act”™,

L Theough June 30, 1951, plaintiffs had
received  for  such  lands o toinl  of
131338 Finding 22 contains
brenkdown  of  pmounts ° attributable to
variouy sorts of dispositionk (i e, landg

en

The 4,834 parcels here in suit (Find-
ing 213 were “enfered” as early as 1903
and at least as late as 1932, By atipu-
Jation filed with the courl on Seplember
30, 1966, however, the parlics agreed
that: “For purpeses of defermining the
fair markel value of all of Lhe lands
made the subject of plaintiff’s claim in
Faragraph 10 ® * % {he critical Jafe
of valuation shall be January 1, 1912
This stipulation, entered into “so that
the subject lands may be appraised and
valued as of a single date, * ¥ * ghall
serve to delermine and fix the critical
date of valualion of all lands sued upnn
in this case * * ¥  CQf Uniled
States v. Southern Ute Tribe or Band of
Indians, 423 F.2d 346, 361, 191 CLCL 1,
28, cert. granted, 400 U.S. 915, 91 S.CL.
173, 27 1..[6d.2d 154 (1970).%*

At trial held July 15, 16, 17, and 18,
1968, in Washington, D.C., bolh plain-
tiffs and defendant presenled extensive
expert lestimony as to the fair markel
value of the “subjeet lnnds™ § on January
1, 1012, Plaintiffs’ appraiser analyzed
sales of land wilthin the Reservalion

itself during the period 1810-1916. De- |

fendanl’s appraiser studied sales of land
on and surrounding the Reservalion dur-
ing the period 1906 1916; he snbge-
quently concluded, however, that 1309
1916 Reservation sales data, “fempered
to reflect my opinion of value”, afforded

pnfented to rettlers, sehiool {and other)
fnuelg, nnd the Naotieanl Bison Ruangel.

¢ The Supreme Court has geanted certiorun
on the defemlunt’s peiition to review this
conrt'a devision in the Sontheen e Tadi-
any ense, bot the i presented by the
Govenunent for review by the Supreme
Court do not invelve the propositions Tor
which the epse is citel dn the present
opiuinn.  [foolnote by the enurt]

6. The “subject unds™  totaled 88,003,817
neres, i CLR38 pareels s these fignres weve
derived  from. the | Lees
(Fingling 21,

Four less paree
slightiy less nerenge, nree in fnet invelied,
but the diserepnneies (understunduble in
litigntion uf the vomplexity of this) lave
no real effeet on the vuluation prolilem
herein, Sce Findings 21, 23,

-
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the truest and most reliable evidence of
value.

AL the conclusion of lhe July 1968
trin, the parties uarrowed the valuation
problem hy stipulating, in open court,
that "the lotal value of the suhjeet tracts
on Jansary I, 1912 if no adjustment for
improvements was made to the market
dats velied on [hereinafter “the stipulat-
ed value” ] would be $8,910,000." 7 Since,
however, the “market dala relied on"
by bolh appraisers did include at least
some element of value due to “improve-
ments”, the parties agree that in order
to arrive at the fair market value of
plaintiffs’ lands, unimproved, on Janu-
ary 1, 1912 (hereinafter “fair market
value”), a downward adjustment of the
stipulated value is necessary.

Following the July 1968 trial, {he case
wasg briefed in iwo stnges:  first, re-
quesled findings of fact and briefs on
the issue of value were filed. There-
afler, the purlies were requested to, and
did, file supplemental requested findings
of fuct and briefs on the issue whether
or nol there was a Fifth Amendment
taking of any or all of plaintifis* lands
disposed of pursuant to the 1904 Acta®
There has also been helpful oral argu-
ment on the issue of taking, at the ye-
quest of the commissioner.

Plainliffs contend that all of their
lands disposed of pursuant to the 1904
Act were tuken, wilhin the meaning of
the TFifth Amendment, and that they
are therefore entitled to just compensa-

7. See nale G, supra.
B Defom
tilfs”
fareet,

Tent niso filed objectiona to plain-
supplemental requested findings of

9. "There i na formal slipnlution concerning
the Grentinent to be aceprdwpl this anm,
ot there i implicit ngrecment that it
shoulil simply be dedneted from Enir mar-
kel value.  Thig practical appronely to
what wmight otherwise be nn - ingoluble

problem seems unobjectionable, and it ig
adopted,

10, Sew Section V, infra. for pinintiffa’ con-

lentions ns to the “dnte of tnking."”

Fu the npinion of defendant's appraiser,
plaintiffa’ “snbject lands” had a fair mnr-
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tion as traditionally measured. They
propose to convert the siipniated value
($8,910,000) inte fair market valne by
a downward adjustment of 10 percent
(3881,000). DPlaintiffs thus seck to re-
cover the net difference belween these
two sumsg ($8,019,000), less the $1,343,-
331.22 credited or paid to them as a re-
sult of {he losg of their lands,? or $6,676,-
668.78 plus intercst thereon, not as inter-
est but as a part of just compensation,
from the “date of taking,” 10

Defendant, denying any taking, ar-
gues that the stipulaied value exceeds
fair market value by much more than 10
percent. Its proposed downward adjust-
ment for “improvements” is slightly
more than $3,000,000, and its proposed
fair market value is $5,844,410.21 Thus,
defendant assertg, plaintiffs are entitled
lo recover only $4,501,078.78 ($5,844,~
410 less the $1,343,331.22 previcusly
“paid” to plaintiffs), “without inler-
est," 12

The principal issues are, therefore,
the appropriale reduction of the stipu-
lated value of plainiiffs’ lands disposed
of pursuant to the 1904 Act to convert
that “value” into the fair market value
of auch lands; and, whether such lands
were taken, in whole or in pari, within
the meaning of the Fifth Amendment.

IT

{31 One preliminary argument re-
quires consideration. While defendant
urges that the issue of consent is jmma-
terial, 13 it contends, and plainti{fs deny,

ket value of $5,800,000, Defendant's posi-
tion that this figure should be farther
reducet in eonsequence of the “redueed -
ferenge’” now in suit is unfounmdel, See
Findings 21, 23,

12, Defendants Brief on Valuation, pp. 11,
27,

13. Defendnnt's  position  in this  reapect
seems atrange. At lenst at first blush, it
would seem that npreement by plaintifis
ta the dlsposition of theic Innds by de-
fendant might point this phuse of the
litlgotion in o mnrkedly different diree-
tion than it now occupies. Resolution of
the problem of materiality is, lhowever,
unneecessury, in light of the unsoundness
of difendant’s argument of consent.

GOHFEDERATED SALISH AND KOOTENAI TRIBES v. UNITED STATES
V Clte ng 437 P2 348 (1070)

thal by Avlicle ¥ of the Treaty of Hell
Gale, supre, plaintiffs consented to the
opening of the Flalhead Reservilion and
the digposition of unallotled tribal lands.

Avticle VI (Finding 2(¢)) provided in
substance thal the Preaident might cause
part or all of the Rescrvation to be .qur:
veyed into lole. and to assign “‘the same’
to such members or families of the
Tribes “as nare willing to avail them-
selves of the privilege, and will Jocate on
the same as a permanent home, on the
same terms and subject to the same
regulations as are provided in the sixih
article of the treaty with the Omahas,
so far ag the same may be applicable.”
(Emphasis supplied).

Defendant’s argument that there was,
in 1855, an agreement to a subsequent
diminution of the Flathead Indian Res-
ervation, by the sale of “surplus lands”,
has no merit, An equivocal allusion, in
Article VI of the Treaty of Hell Gate,
to the Treaty with the Omahas could
scarcely have heen understood to, and
does not, negale the express provisions
of Article 11, providing that a Reserva-
tion be set apart, surveved and marked
oul for the execlusive use and benefit of
plaintiffs, wilh the white man allowed
to reside thereon only by permission of
the Indians. See Squire v. Capoeman,
351 U.S. 1, 6-7, 76 S.Ct. 611, 100 L.Ed.
B83 (1456); Choctaw Nation of Indians
v. United States, 318 U.S. 423, 432, 863
S.Ct. 672, 87 L.Ed. 877 (1943); United
States v. Shoshone Tribe, 304 U.8. 111,
116, 68 S.Ct. 794, 82 L.Ed. 1213 (1938).

Articte VI of the Treaty of Iiell Gale,
even considered alone, reflects no agree-
ment for, or intent to authorize, the
sale of "surplus lands”. ¢f. Citizen
Band of Potawatomi Indians of Ollaho-
ma v. United Stales, 391 ¥F.2d 614, 179
CLCL 478 (1967), cert. denied, 389 U.S.
1046, 88 S.Ci. 771, 19 L.Bd.2d 839

{4, ‘The Treaty of Mareh 1, 1854, with the
Omnhng, 10 Stat. 1013, I004-1045, is
gusted fn pertinent part in Fiwding 2(d).

15. Sne & Fox Tribe of Indinns of Okl v.
United States, 310 .24 R68, 372, 167 Ot
CL 7360, 718 (1844), noted by plaintifis
iv conuection with the Censug data ap-

(1968); Finding 17. Subsequent digpo-
sition of a porlion of plaintiifs’ Reserva-
tien is not even hinted at. 1L g clear
that plaintiffs did nol consent to ithe
opening of the Regervalion and the sale
of surplug lunda in 1855, nor, for thal
walter, al any time thereafter. Finding
4(c).
I

While there is accord concerning the
stipulated value of the “subject lands”
there are disparale approaches lo the
problem of converting the slipulated vu‘!-
ue inle fair market value and there is
great divergence over what is such fair
markel value. Section 1, supra.

Prior to agreeing upon the stipulated
value, bolh plaintiffs and defendant pre-
sented extensive wvaluation evidence.
Both plainliffs’ appraiser and defend-
ant’s appraiser were eminently gualified.
Both recognized that determination of
fair market value was exceedingly diffi-
cult.  Nob surprisingly, especially in
view of the inadequate data available
and the fundamental nature of the in-
quiry involved (Findings 26, 31(a)),
there was “widely divergent opinion fes-
timony * * X ag tp fair market
value. TUnited States v. Northern Fai-
ute Nation, 183 CL.CL 821, 346, 393 F.2d
786, 840 (1968).

Plaintiffs, relying primarily upon
1918 Census data, conlend that {air mar-
ket value is 10 percent below the stipu-
lated wvalue. 'The teslimony und ap-
proach of plainliffs’ appraiser on whig'-h
this conlention rests, are set forth in
Findings 26 29, and nol repeated here.
As the PPindings reflect, his opinion of
fair markel value is neither persuasive
nor reagsonable.’?

Defendant's appraiser uged a differ-
ent approach, detailed in I-'Inzling:z. 2}()—-
32, After first arviving at an opinion
as to January 1, 1912, value,!8 from gales

preneh to fair macleer value, in fret terned
on other, “substanlind™, cvidenee uF the
vialue of improvements, Id., 310 F.24 oL
472378, 167 CLGL al TIS-TH49.

16. Nearly, bhut not precisely, the stipulated
value.
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studied, of the “subject tracts” by class
U. e, agricullural, grazing, timber, vil-
laz, and. townsites), he then coneluded in
substance that he should “knock off" 5O
bercent of the value of the agricultural
lands, and 25 percent of the value of the
grazing lands, to arrive at fair market
value. Findings 30, 31. In dollars, his
opinion was that the valne of the “sub-
ject tracts” as of January. 1, 1912, some
$8,952.000, should be reduced by $3,052,-
000, Lo eliminate froni the larger figure
the element of “improvements’”. Thus,
faiv market value was, in his opinion,
only $5,800,000.

[1] In the abstract, the approach. of
defendant’s appraiser to the problem of
eliminating from his gross value opin-
ion the element therein attributable to
improvements seemgs clearly preferable
Io plaintiffs’ reliance upon Census data,
Bul, the dif ficulty with the opinion of
defendant’s appraiser is that, on the
record hefore the court, it tos is unper-
suagive; it ig plainly excessive by a con-
siderable amount., Findings 30--82.

In sum, neither appraiser satisfac-
torily solves the problem of fair market
value. Nor does the record pei:mit any
precise mathematical ealculation of the
extent to which the stipulated value ex-
ceeds fair market value. From a con-
sideration of the record as a whole, in-
cluding such evidence as it. contains with
respect to the factors enumeraled in
Finding 22, it is found that on January
1, 1812, the fair market valie of plain-
tiffs' lands disposed of by the United
States pursuant to the 1904 Act was $1,-
500,000 less than the stipulated value of
$8,910,000 or $7,410,000. Gf. United
States v. Northern Paiute Nation, supra;
Mez Perce Tribe of Indians v. United
Stales, 176 Ct.CL 814, 824 (19686), cert.
denied, 386 U.S. 984, 87 S!Ct. 1285, 18
L.Bd.2d 238 (1967); Sac & Fox Tribe
of Indians of Okl v. United States, 840
F.2d 368, 374, 167 CLCL 710, 721-722
(1964). :

17, Defendunt’s Trief on the Question of
Taking, pp. 14, 15, C'f. Scetion 1V{ey,
infra.
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IV

Whether plaintiffs’ lands disposed of
by defendant pursusnt te the 1904 Act
were laken, within the meaning of the
Fifth Amendment, requires focus upon
the several sorts of dispositions involved.

- (2) SCHOOL LANDS

In Three Affiliated Tribes of Fort
Berthold Reservation v. United Stales,
390 F.2d 686, 182 Ct.Cl. 43 (1968)
(hereinafter “Three Affilinted Tribes™)
the United States “purchased certain
lands from the tribe, pursuant to an act
of Congress, granting such lands to the
State of North Dakota for school pur-
poses * * ¥M  paving  therefor a
statufory pricé of $2.50 per acre. Id.,
390 F.2d at 688, 689, 182 Ct.ClL at 548,
550. The court held that “a taking [of
these school lands] did occur for which
appellant is entitled {o just compensa-
tion, including inlerest, subject, of
ecourse, to an offset for ithe amount al-
ready received.” Id., 390 F.2d4 at 694,
182 Ct.Cl. at 558.

By the 1904 Act, 60,843.04 acres of
plaintiff;' land were “hereby granted” to
the State of Montana for school pur-
poses, at a statulory price of $1.25 per
acre. Findings 7, 21. Insofar as these
schonl lands are concerned, the present
case and Three Affiliated Tribes ave ad-
mittedly' indistinguishable.!? Aceording-
ly, it is held that defendant took plain-
tiffa’ lands granted to the State of Mon-
tana for school purposes.

‘(b) THE NATIONAL BISON
RANGE

Defendant reserved to itself, from
plaintiffs’ “unallotted lands”, some 18,-
623.85 acres of land for a “permanent
national bison range”, Congress bhaving
anthorized such a reservation and appro-
priated $30,000 to pay “the appraised
value of said lands"”. Finding 15.18

18. The approprinting wet (enneted some
monthy, prior to completion of the classi-
fication aud appraigal of plaintifs’ Inmds)

CONTEDERATED SALISH AND KOOTENAI TRIBES v. UNITED STATE.
’ CHa us 437 .2 458 (1971)

The appraised value of lands so reserved
was $28,9565.48, or approximately $1.56
per acre. :

Plaintiffs conlend that ihey are en-
titled to jusi compensation for the lands
so reserved. Defendant’s Brief on the
Question of Taking does not apecifically
meet this contention. It is clear that, in
reserving fo itself plaintiffs’ lands, for a
permanent uational bison range, for
“jusl the figure Congress wanted (o
pay”, defendant “wwas exercising its
power of eminent domain * * o
Three Affiliated Tribes, supra, 182 Ct.
Cl. at’ 559; sece also United States v.
Southern Ule Indians, supra, 423 F.24
346, 360-361,.191 GL.CL 1, 26-28; Sioux
Tribe of Indians v, United States, 316
U.S. 317, 326, 62 S.Ct. 1095, 86 I.Ed.
1601 (1942), and cases there cited. That
plainliffs received some compensation is
irrelevant.

(¢) OTHER LANDS IN SUIT

Pursuant {o Section 12 of the 1904
Act, defendant reserved 1,757.09 ncres of
plainliffs’ land for various publie, c¢hari-
table, and other purposes. Findings 15,
21. Defendant does not dispute that,
under Three Affiliuted Tribes, “a Fifth
Amendment taking is established” as to
this acreage.’® It is so held.

{(d) THE LANDS PATENTED
TO SETTLERS
The 1904 Act reguired that allotments
be made to all members of the Tribes.
It also required, after completion of the
allotment proeess, that a five-man com-
mission be appointed lo classify plain-
tiffs' unallotted lands as agricultural

contempluated o reserve of wo more than
12,800 acrés. The Natiounl Tlison Ruange
fimits wore subsuruently enlnrged to n
waximnm 6f 20,000 neres, without odii-
tioual approprintion.

19. Defenilant's Brivf on 1he Cueslion of
- Taking, pp. J4=15. Defendant does nesert
that, as to both these sorts of reseries
and sehool lnnds, Three Affiliated Tribes
wns erroveously  decided.  The claim of
arror hins ho substanes,

20, Genmerally speaking, the prices set by tho
cammmission yaonged from $1.25 per acre for
437 F.zd—30

land of the first class, agrienltural land
of the second class, grazing land, timher
land, and mineral land, and Lo appraise
the lands so classified (excepting minaral
lands). by “the smallest legal subdivi-
sions of forty acres each * * 2
Lands  classified as agricultural and
grazing were then to be opened to settle-
nient and entry, at appraised prices.

The allolment process was compleled
during fiseal year 1908. Allotments
were made to some 2,380 Indiang. Those
allotted lands classified as agricultural
received an allolment of 80 acres, and
those allotted lands clausified as grazing
received an  allotment of 160 acres.
Plaintiffs’ remaining lands were then
classified and appraised by the commis-
sion® and the lands glassified as agri-
cultural and grazing were, in 1910,
opened to settlement and entry at ap-
praised prices.?!

In Three Affiliated Trihes, where In-
dian lands were enlered by white settors
under appraised valunes, the conrt held
that there was no taking, wilhin the
meaning of the Fifth Amendment, but,
on the faels of thatl ease, simply an exer-
cise of defendant’s “plenary” power to
control and manage Indian property in
good [ailh for Lhe welfare and belter-
menl of the Tribes.

While defendant takes sonie issue with
Three Affiliated Tribes in other respects
(Seclions 1V(a), (e), supra), it argues
that the conclusion there that tribal
lands patented to setildrs were not {aken
governs here. Defendant “can eonceive
of no clearer similarity than the two
cages”, dismissing ag “distinctions wilh-

grazing Iand 1o $T.00 per nere Tur first
elags ngricalturnl Innd santh nud engt of
the Flubeud River. In the commission™s
view, appracinmtely S0 pmeent of the
winllotted fands elassificd nnd appraised
were either grazing lends ar lands of “no
present anarket value”  Binding 6L,
Punynent terms to setilers nre sel forth in
Tinding 8.

21, The work of the commission wey per
formed belween November 8 1007 gud
November T, 1908,
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ont a difference” claimed dissimilarities
between the two.2®  Plaintiffs contend
{hat, vnder Three Affiliated Tribes, and
olher surtharilies, (heir lauds disposed of
to while seftlers were taken. They also

. vontend, allernatively, that the court
errved “in holding that teibal lands taken
through homestead entry were not taken
in violation of the Fifth Amendment
% % but that this alternative con-
tention need not be reached.#?

Plaintiffs’ alternative contention ecan
be, and is, pretermitied. For, as plain-
tiffy assert, the facts and eircumstances
of this case require a holding that plain-
Liffs’ lands palented 1o seftlers were
taken. Three Affiliated Tribes, supra;
United Stales v. Southern Ule Tribe or
Band of Indians, supre, 423 F.2d at 360~
381, 181 CL.CL at 26-28.

Three Affiliated Tribes came before
the court on appeal from an interlocu-
tory order, findings of facl, and opinion
of the Indian Claims Commission,?f with-
oul any exceplion lo “lhe voluminons and
well-detailed findings of the Commis-
sion.”  Brief for Appellant, Appeal No.
2-66, p. 2, note 1.

The record in thal case reflected that
members of the Three Affiliated Tribes
had Leen allotted lands pursuant to an
1B86 agrecment; each member of the
Tribes was uitimately authorized a mini-
mum allotment of 80 acres. Commission
Findings 7, 8, 1135  Unallotted Lrihal
lands were held as a Reservalion. Com-
misgion Findings 7, 8.

In 1909, a bill ealling for the sale
and disposition of the “surplus and un-
allotted” (ribal lands was fulroduced in
the House of Representatives. The In-
dians thercupon protested. Their pro-
tests did nol go unnoticed. Commission
Findings 12 .14, Among other things,
Congress decided that members of the
Tribes shounld receive allolments (160

22, Diefendant’s Drive on the Question of
Tnking. pp. 11, 13,

23, Pliintiffs' Brief on  the Question of
Tnking, pp. 3-1.

24 16 Ind 0 Clamm, 341,
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acres of agricultural, or 320 acres of
grazing, lands) ju addition te any alloi-
ment “herelofore made or which may be
made under existing law”, and pre-
seribed generally the location of such
allotments. Commission Finding 14; Act
of June 1, 1810, 36 Stal. 455 et seq.
Power and reservoir sites, and coal and
other mineral lands, were specifically re-
served.*® Commission Finding 14. Con-
gress also made delailed provisions
(quite similar to those contained in the
1904 Act) for delermining the ‘“ap-
praiged price” at which the tribal lands
would be made available to homesteaders.
Ibid.

All of the foregoing “provisions were
incorporated into the bili in an effort to
meet the more serious objeclions of the
Fort Berthold Indians * * *» Jpig.
The tribal lands were then classified,
appraised, and “sold”, in several sepa-
rate land offeringsg, with all of the net
proceeds from the sales paid into the
Treasury to the credit of the Tribes.

Scruting of the Act of June 1, 1910,
supra, pursuant to which Lhe TFort
Berthold Indian Reservation was opened
to white seitlemient and entry, and the
decisions of the Commission and the
court in Three Affilinted Tribes, reveal
still other considerations of interest
here.

First, Three Affiliated Tribes was de-
cided abstractly, in the sense thai nei-
ther the Indian Claims Commission nor
the court had before it any evidence
whatever of fair markel value. See 16
Ind.CLComm. 341, 872-78. The Com-
migsion said as much at one point: in
further proceedings, “the ultimate issue

will he whether or not in disposing of

petitioner’s surplus reservation land
[sic] by opening them up for sale and
eutry to homesteaders, the United Slates
did obtain for the benefit of petitioner
tribes compensatlion for said lands com-

25, The 1836 agreement wus ratifiod March
8, 1891, with mmewinent ; the Tribes con-
senied 1o nand necepted the amendmont,
Commission Fiuding 8.

26. Conl lands originnlly reserved were lnter
opeuel to entry. )

CONFEDERATED SALISH AND KOOTENAIL TRIBES v. UNITED STATES
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parable sith their then fair market
value * % ) rhid,

Second, in addition to the provisions
noted above, the 1910 Acl regnired that
surplus, unallotied and unreserved lands
be clasgified and appraised in 180-acre
tracts. The preservation of “the ruins
of the Old Fort Berthold Indian village
and the Indian burial grounds adjacenl
therelo” wag guaranteed, and a tribal
farm of 640 acres for the benefit of
members of the Tribes aulhorized. Can-
cellation of an entry in the event of fail-
ure of an entryman to make paymenls
when due, with the payments made to be
forfeited and the land to be “apgain sub-
jeet to entry - ¥ * * al the appraised
price thereof”, and reappraisal of lands
“undisposed of”’ within four years after
entry, were required. Al timber lands
were reserved as a iribal forest. The
net proceeds of sale of tribal lands were
to draw interest at the rate of 8 percent
per annum. And, the net proceeds were
nol authorized to be expended for the
benefit of otherg.??

Wilth the Conumission’s findings aud
opinion and the 1910 Act before it, Lhe
court discussed at some length both de-
fendant’s plenary power to conlrol and
manage the properly and affairs of In-
diang for their henefit and defendant’s
exereise of the -power to lake Indiang’
property, wilhin the meaning of the
Fifth Amendment to the Constitution.
It was concluded that (Three Affiliated
Tribes, stpra, 390 F.2d at 691, 693-694,
182 Ct.CL at p53, 557):

Where Congress makes a good faith

effort 1o give the Indians the full

27. While the D10 Aet tracks the 0 Act
opening the Platheat Reservation in some
resperts, there pre many differences. L
., Bobhe TO0E At drself, oo tribal e
serves, mineral, timber, or olherwise, were
authorized,  (f0 Act of Maerch 3, 1008,
35 Star. 751, T (power sitea and reser-
voir sites reservedl. Alotments Cunder
the provisions of the allotment laws of
the United Stales™) turned ont to b of
anly R0 ancen of ngricultural, or 160 aeres
af grazing, land.  While enncellation and
forfeiture of entry (and forfeiture of
puymenta wade) for nonpryment snere
provided for, re-entry for the benefit of

value of the Jand and thus merely
transmiutes the properiy from land to
money, there is no {aking. ‘This is a
niere substitution of assets or change
of form and ig a traditional funclion
% X

of a truslee
3 * % 5 * #

¥ oo® % 4t ig the good failh effort
on the part of Congress to give the
Indiars the full value of Lheir Jand
that identifies the exercise hy Con-
gress of its plenary autliority to man-
age Lhe property of ils Indian warda
for their benefit. Withoul that ef-
fort, Congress would be exercising its
power of eminent domain by giving or
gelling lhudian land te others, by deal-
ing with it as ilg <wn, or by any
other act constituting a taking.

* ES * ® # ¥

¥ ¥ ¥ The facts of thig case estab-
lish that Congress was not taking In-
dian land and giving it lo the settlers,
but wasg making a good faith elfort
lo transmute Indian property {rom
Iand to momney by giving the Indians
the Tull money value of the land.

Aa the qguoled language of the court
reflects, the nub of the holding in T'hree
Affiliated Tribes, ingnfar ns homestead
lands are concerned, is that, en the feeis
of thut case, Congress had acted nnder
its plenary power and in its fiduciary ea-
pacity as trustee for its Indian wards,
in good fuith and “for the good of the

plaintiffs, and rvenppraisal of lands not
disposed of, were nate Made nml removal
of all merchautable tinther was anthovized
Chnbee Bads conld be “sold and disposed
af ", after the vemoval thevefrom of 1the
timber, ng defendant saw it No provi-
sion for interest on the net proceeds of
sale was made. O Coufedernted Salish
and Kootenal "Pribes of Flathend Reser-
vation, Mont, v, United Suates, 175 (k.
451 (I1061), cerl. denied, 389 U8 821, 87
St 228 1T LR TS (G0). And,
ag will be geen, the net procesls ol sale
comld be, aml were, spent to henefit non-
Trlinns.

.
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tribe” 28 merely {o transmule  tribal
property {rom ona form (lands) to an-
~other (money). Cf. United Siates v.
Southern e Tribe or Band of Im]jan‘s,
supra, 423 1°.2d at, 350, 191 CL.CL at 26,

There can he, and i3, no doubt -that
the United Siates has broad “power to
control and manage the property and af-
fairs of its Indian wards in good faith
for their welfare””  Chippewa Indinns
of Minnesota v. Unitled States, 301 U.S.
358, 375-376, 57 S.CL. 828, 833, 81 L.Ed.
1156 (1937); wsee also Shoshone Tribe
of Indiaus of Wind River Reservation in
Wyoming v. United States, 299 U.S. 47s,
498, 57 S.CL. 244, 81 1.Bd. 860 (1937);
Three Affiliated Tribes, supra, 380 F.24
at 690-693, 182 CLCL at 552-557. .

This power may be exerled in many
ways, and even in derogation of treaty
provisions, but it js, nonetheless, not ab-
solule. 1t is plainly subjeet 1 constilu-
tinnal limitations, and it does not extend
80 far as {o enable the United States,
without rendering (or assuming an obli-
gation {v render) just compensation
therefor, fo appropriate tfribal lands to
its own purposes or use, or to hand them
over (v olhers, for that would be, not an
exercise of guardianship, bhut an act of
confiscalion. United States v. Klamath
and Moadee Indians, 304 U.S. 1149, 123,
58 S.CL. 799, 82 L.Ed. 1219 (1938);
Chippewn Indians, ete. v. tnited States,
Supra;  Shoshone Tribe, ele. v. United
States, supre, 299 1J.§. at 496-497, 57
S.Ct. 244; Three Affilinted T'ribes, su-
pra, 390 F.2d at 643, 694-695, 182 Ct.CL.

al 555-557, 559 560.

Plaintiffs' Reservation was opened to
white settlement and enlry in breach of
trealy, and without the consent of the
Tribes. Granting, ag plaintiffs do, the
power of the United States so to act, the
crucial issue is whether defendant theye-
by engaged in “an exercise of guardian-

< 2B, Chippewn  Ludinns of  AMinnesstu v,

United States, 84 C.CL 1, 35-30 (193%),
affirmed 307 1L8. 1, 59 S.Ct. 6iS7, 83
L.JSd. 1067 (1039).

29, The Treaty of Jlebl Cate was, of course,
“not a grant of rights to the Indiang, hut

ship or management,” for the good of
the Tribes, or “an act of confiscation”
constifutionally requiving that it pay
just compensation. United Stales ¥.
Shoshoue Tribe, supra, 304 U.S. L 115-
116, 58 5.Ct. 794, B2 L.Ed. 1213; Sho-
shone Tribe, ete. v. Uniled Stales, supra,
299 U.S. al 497, 57 S.Ct. 244; United
States v. Creek Mation, 205 U.S. 103, 55
S.Ct. 681, 79 L.Ed. 1331 (1935).

The facts of this case indicate that in
disposing of plaintiffs’ lands to settlers,
defendant dealt with plaintiffs’ property
ay if it were its own, subordinated the
gond of the Tribes to other considera-
tions, and took the said lands in the
congtitutionnl sense. Three Affiliated
Tribes, supra, 890 F.2d at 693, 695,
697-698, 182 Ct.ClL. at 557, 559, 563-564 ;
United States v. Klamath and Moadoe
Indians, supra; United States v. Sho-
shone Tribe, supra; United States v.
Southern Ute, ele., Indians, supra; Sho-
shone Tribe v. United States, supra. Cf.
United States v. Algoma Lumber Co.,
305 U.S. 415, 420421, 59 S.Ct. 267, 83
L.Ed. 280 (1939).

History teaches that, as the seitiement
and development of the West rapidly pro-
gressed, so did demands for the acquigi-
tion of Indian lands and rescurces for
white use. See, generally, Cohen, Fed-
eral Indian Law, 114-17, 129-31, 773-17
(1958 ed.). As defendant candidly put
it in 1908 (Finding 17), “"conditions were
altogether different [in 1865] from what
they are tnday. The lands that were
given ®® to you [in 1855] were of small
value, and the settlers were {then] few.
Now, however, the people have increased
i numbers, and they must have land in

order io live and support their families.

You and I must bow to the laws which
Congress in ils wisdom sees fit to en-
act.”

Toward the end of the nineteenth cen-
tury, the United States undertook to,

nogrant of rights from them—n reserva-
tion of those not granted.” Ulnited States
v. Winans, 108 U.S. 371, 381, 25 S.Ct
662, 664, 49 1054, 1089 (1H05).

UONFEDERATED SALISH AND KORTENAL TRIBES v. UHNITED STATES
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and for a considerable period of time did,
negotiate witl plaintiffs for “such modi-
fication of existing ireaties as may be
deemed desirable by said Indians” and
defendant. Act of June 10, 1896, 29
Stat. 321, 341-342. These efforts, aimed
at obtaining an agreement of cession of
parls of plaintiffs’ Reservation, termi-
nated in 1901, without any success.
Then, by the 1904 Act, defendant sim-
ply opened :plainliffs’ Reservation to
white setflers, without the consent of
the Tribes and in breach of treaty.3

En passant, the bill which ultimately
became the 1504 Act originally contained
a section providing “for the consent of
the Indians to the provisions of the bill
before the same shall become effective”;
this seclion was subsequently stricken,
there being “no oceasion for presenting
the matter to the Indians for the purpose
of procuring their cousent thereto.”
S.Rep.No.1830, 58th Cong., 2d Sess.
(1904}.

The 1904 Act and the opening of the
Reservation thereunder had various
sorls of impact on defendant's wards:'
Of particulur present relevance is that,
for some 485,000 acres of tribal lands
(including some 404,000 acres patented
to homesteaders), plainliffs have ' re-
ceived approximately $1,344,000 (includ-
ing some $1,225,000 atiributable io Lhe
homestead lands),®? Tven defendant
concedes that these lands had a fair mar-
ket value, on the stipulated date of valu-
ation, of at least $5,900,000,32 aund the
record establishes that, in fact, the “sub-

30. Lone Wolf v. Hitcheock, 187 ULS. 553,
23 8.0t 216, 47 TR 200 (1003) had
in the meanlime explicitly declared the
exigtenre of Cougressionnl power to abro-
gate Indinn treaties, See Finding 37,

A1 Tor their Jumls opened to settlement aod
entry, pleintiffs received about $3.08 per
fere. Tno the opinion of defemdunt’s ap-
profser, the approximnte averaga fiir
market value of pleintiffs’ agricultneal
Inuds was $16 per aere;  his opinion for
grazing lnnds was $10 per nere.  Those
apiviony nre, parenthetically, cousidarably
on the low side,  Findings 32(e), 83.

32, See Finding 30.

jeet lands” had a fair market value on
Jannary 1, 1912, of 37,410,000,

YA necesgary carollary to a mere
change in the form of properly is that
both forms have lhe same, or at least
nearly the same, value” Three Affilint-
ed Tribes, supra, 390 F.2d at 695, 182
Ct.CL at 560. The notion that “there
can nol he a conslitulional taking of
lands as long as the United Statles had
paid ihe Indians for such lands, regard-
less of the amounl of the payment”,
hag heen emphatically rejected. Three
Affiliated Tribes, supra, 390 F.2d at
695, 182 CL.Cl. at B59. There is no real
distinetion “between no compensation,
minimal compensgation, or compensation
arbitvarily determined.” Ibid.® From
the valnation evidence in this ease, there
is at the very leasi gravd doubt as to
“a good faith effort to give the Indians
the full value of the land”; “a mere
subsiitution of assets or change of
form™; and the exercise, in good failh
and for the wellare of the ribes, of &
“traditional  function of a trustee.”’
Three Affiliated Tribes, supra, 390 F.2d
al 691, 182 CL.CL at 558. The ciled de-
vision teaches that confliseation, and not
guardianship, lies this way. Cf. United
States v. Creek Nation, supra.

In delermining whether the 1904 Act
“dealt with [plaintiffs’] Iand as {defend-
ant’'s} ahsolule properiy, 3t it is even
more significant thal Congress, in au-
thorizing the disposition of plaintifis’
tribal lands to homesteaders, also au-
thorized the expenditure of the proceeds

33. Az the court notel, in Uniled States
v. Creek Nation, supre, the Supreme
C'omrl held thnt disponition of Tndinn land
withaut assuming an obligation (o remler
Just enmpensntion was canfisention, uot
ganrdianship, distingoishing between the
two “by puinting ont (hat control over
Lndian property i n gunrdinn-type oa-
poeity includes the obligntion to pay the
full vatue for the property” Thiee Af[ili-
ated Tribes, supra, 182 CHOL at 554, 300
.24 a1 603,

34, United Stntes v, Southern e, cte., In-
diuns, supra.
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of those landy “for the irrigation of the
irrigable lumls emhraced witkin the lim-
ila of aaid veservation * * =" Acl
of RMay 29, 1908, 35 Stat. J4d, 450.96
Indeed, the authority of the Secretary
of the Inferfor in this respect was with-
oul demonslrable limitation. Finding
12(h). And, it is not questioned that de-
fendant in facl did utilize ihe proceeds
derived from plaintiffs’ lands for the
construction of an irrigation system of
benefit to while selllers. Such action
was manifestly the assertion of an un-
gualified power of disposal of tribal as-
sets, and i3 inconsistent with a good
faith effort to give the Indians the full
money  value of their land, United
Stales v. Southern Ute, ete., Indians, su-
pr; Three Affilinted T'ribes, supra.™

While not controlling, other considera-
tions also suggest “confiscation”, rather
than guardianship or management of
plaintiffs’ properly in good failh for
their benefit. Inter alin, the absence of
any provision for tribal reserves, par-
ticularly of tinsher; a transmutation of

productive Reservation lands (see Find- .

ings 14-20) into money, with no provi-
sion in the 1804 Act for interest; dis-
pogition of plaintiffs’ lands at appraised
prices reached in 18907-1808 at an aver-
age dafe (as stipulated to by the parties)
more than fhree years thereafter; and
an authorizalion for disposition to non-
Indiang, withont reappraisal, of all lands
subject {o enlry not disposed of within

2350 In the 100L Aet as originnlly enacted,

expeaditures {or the construetion of irri-
gution ditehes for pluinfiffs’ benefit were
anthorized.  Defendant’s Angast 1, 1008,
respunase to protests oser the opening of
the Rencrvntion, thongh some months af-
tee this minrked chinnge, summacizes the
disporition provisions of the 1801 Act os
ariginnily cuneted.

36. The expeuditure of tribal funds for con-
struction of uan irrigntion system of bone-
fit to white settlers wang eventunlly recti-
il mndd defendant nrgues that plaintitly
received a “double benefit™ from the uwe
af the proceeds of sale of their lands for
the benefit of atliers, besuse “irrigation
mubey was dater ceturned to them in full
with interest™ aml theiv own allotments,
il irrigable. were henefited.  The nrgu-

“five years from the taking effect of
this Aect,” geem oulside the laller mold.

Plaintiffs would additionally advance
a plethora of heretofore unmentioned
contentions claimed to rellect spoliation
and confiscation for the benefit of
whites: thal the 1904 Act was designed
lo “hust up” the Tribes as an entity;
that all unallotted tribal lands were to be
disposed of to third parties; that under
the 1904 Act members of the Tribes were
forced to take allotments, and were fre-
quently given neither advance notice of
the allotment process nor a choice of se-
lection; that Indian-ranches were de-
stroyed, large herds of livestock had to
be sold, families were separated by non-
contiguons allotments, and allotments
neither beneficial nor capable of sup-
porting the alloilee were made; that the
Tribes’ "hunting and fishing paradige”
was seriously damaged, and a major por-
tion of plaintiffs’ subsistence was im-
paired if not destroyed; that by estab-
tishing artificial classifications of land,
and by requiring classification and ap-
praisal in 40-acre subdivisions, Congress
wayg in effect legislaling an "appraised
price” (and thereby taking); that de-
layed payment terms available to home-
steaders 37 preeluded plaintiffs from re-
celving even the “appraised price”, much
less fair market value; that, by the Act
of April 12, 1910, 38 Stat. 296, 297,
defendant “intentionally sought to re-
move from Indian ownership [allotled]
Iandg which could be irrigated”; 38 that

nment Ineka any persussive foren.  Post-
taking mensures ean perhaps aweliords,
but clearly enn not eradicate, an aet of
confisention,  United Stades v. Klamath
and Mondwe Indinng, supra. The po-oalled
“double bepefit™ iy, morrgver, iitusory.

37, Scee Tinding . Compare Prwnee 1mli-
un ‘Iribe of Oklnhoma v, United States,
301 F.21 667, 157 CLCL 134, 139, cert.
denied, 370 1LR. 018, 82 S.Ct. 1554, 8
L2 AN (1062, (overruling  Mismi
Tribe of Oklabomn v, Uaited Stales, 281
.20 202, 150 Q. 725, 735 (1960), cert,
deniwd, 366 LS. 924, 81 S.Cr. 1350, ¢
L.L2d 883 (1061).

38, Plaintiffs' Dricf on the Question of ‘nk-
ing, p. 28, The 1010 Act anthorized the
Secretary of the Interior, upon applica-

CONTEDERATED SALISH AND KQOTENAI TRIBES v. UNITED STATE,
Cile ng 427 .20 452 (1071)

members of plaintiffs received only small
allobments (80 or 160 acres, depending
on the nalure of lhe land allotted),
whereag the impact of the allotment
scheme on members of the Three Af-
filialed Trites was mitigaled hy larger
allotments (in addition Lo previous allot-
menta, 160 or 320 acres, depending on
the nature of the land allotted); and
that the foreseeable end of the 1904 Act
was only benefit to homesteaders, not
Indians.

Defendant does not really meet any of
thege contentions in ils argument, simply
characterizing some as exaggerated, im-
material, or “distinctions without a dif-
ference”. Save to the limited extent
they are treated in the Findings of Fact,
they are not here reached, for detailed
discussion of them ig unnecessary to the
proper disposition of this aspect of the
litigation. Cf. Lone Wolf v. Hitcheock,
1B7 U.S. 553, 567-568, 23 S.Ct. 216, 47
LEd. 293 (1903).

For the reasons heretofore indicated,
it is concluded that, on the facts of this
case, Congress was nol making a good
faith effort to transmute Indian proper-
ty from land to money by giving the In-
diaug the full money value of the land,
but took those lands disposed of by pat-
enting lo settlers, in the consiitutionat
sense.

[5] Plaintiffs also contend that
while the “dale of taking for all home-
stead and cash euiries should be set as
of January 1, 1912, in accordance with
stipulation, the “date of taking [of all
other lands in suit] is the daie title was

tion, ta gell nad dispose of up to B0 nrres
of o tribal member's allotment if the Iand
was Yor niny he icrigable * ¢ 47 Seo
Fiuding 11,

38, Phintiff’ Supplemental Proposed Find-
ings of ¥aet, p. 20,

40, Pnintiffs’ appraiaer defined the apprais-
al prablem, to whiell the W8 trinl was
dirceted, us un appraisnl of “approxitmate-
Iy 4,500 individual relatively small nere-
agey sold by the CGovernment over the
yenrs from 1M through the final enlries
in JUAG, plus other lunds, with n stipu-
Inted dote of value on January 1, 1912

T R e e e e ¢ e+

transferred.” 8 Plainiif{s’ conteulion
has no meril.

The record does refleel fair market
value as of January 1, 1912, the slipu-
luled “eritical date of valuation of all
lands sued upon in this case” (emphasis
supplied), but there is a total absence of
proof of fair markel value of any lands
as of “the date litle was transferred” 49
unless the date of transfer of title hap-
pened to be Jannary 1, 1912, Moreover,
plaintiffs’ contention ig patently incon-
sistent wilh their 1966 stipulation, pur-
suant to which an expensive and time
consuming trial has been conducted. In
the premises, there is no valid basis for
determining the fair mwarket value of
some of the lands in suit at a different

- time 91

The suggestion that allowance of in-
tereslt on the valie of all lands taken
(excepl lands patented to setilers) from
the date ititle was Llrausferred “com-
ports” with T'hree Affiliaicd Tribes, su-
pra, is specious. While the court did
there hold, inter alin, that the proper
valuation date [or certain lands was {he
date on which title passed, thal case did
not involve any “question of selecting an
average date of valualion for * * ¥
lands {aken on varying dales.” 390 .24
at 700, 182 CL.CL at 568,

Having stipulated {o an average date
of valualion for nll landy “to avoid Lur-
dengome detailed computation of value
as of the date of disposal of each sepa-
rate tract”*? plaintiffs (and defendant)
are bound by it. The “date of laking”
of all lands in suit is January 1, 1912,

{emphlinsis aupplicd) ;  defendant’s “Ap-
prafsal of 4508 pnreels an Finthen Res-
ervation, Moatinn, sy of Janunry 1, 18914
reflects nn opinian of the value of ol of
the paceels “as of the apmaisal dnte, re-
pardless of the actual ditte on which
feachl was aold.”

At IE plaintiffs aek that fair market anloe
be delerminet as of ey 1, 1012, bt
it interest run Mrom nnollier date, they
are still on uusoumd grouml,

42. Creele Nuation v. United States, 362 (LS.
G20, 622, 63 K. 384, 82 LEd 482
(1938).
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Vi

Finally, plainliffs claim that their re-
covery should include interest, not ag in-
teresl but as a part of just compensa-
tion, at {he rate of 5 pervent per annum
from "the date of taking” (Section V,
supra} to July 1, 1984; at the rate of
4 percent per annum from July [, 1934
to May 31, 1959; and at the rate of 6
percent per annum thereafler. Recovery
should include interest at the rate of &
percent per annam from Januvary 1, 1912
to January 1, 1934. Uintah and White
River Bands.of Ute Indians v. United
States, 152 F.Supp. 953, 139 CLCL 1,
11-12 (1957), and cases there cited,
From Januavy 2, 1934, to the date of
payment, recovery should include inter-
est al the rate of 4 percent per annum.

This necessarily vrejects plaintiffs’
position concerning a proper rate of in-
teresl for the period June 1, 1959, to
date of payment. ‘Their precise conten-
lion is that just as a change in eircum-
stances in 1934 justified a reduetion in
inlereat  rates, circumstances “have
changed again and this Court should so
recognize”;  (hat interest rates *“have
been up for some time”; and that Indi-
ans “can and do invest their money in
Treasury notes at rates of interest as
high as §9.” 3 Nothing_in the record
justifies the argument, nor, in any
event, have plaintiffs proven a proper
date of change in rate. On this record,
the “recognition” plaintiffs seek would
bie improper.

Conclusion

For the landa flaken by defendant,
within the meaning of the Fiflth Amend-
ment, plaintiffs are entitled to recover
the differcnce between the fair market
value of the said lands as of January 1,
1812 ($7,410.000) and the compensalion
therefor previously received by plain-
Lirfs ($1.343,331.22), or a lotal of $6,-
U66,668.78, pius inferest thereon, not as
inferest mi as a part of just compensa-
tion, al the rate of § percent per annum
from January 1, 1912, to January 1, 1934,

and at the riate of 4 percent per annum
thereafler until paid.

FINDINGS OF FACT

The court, having considered the evi-
dence, the report of Trial Commissioner
Harry B. Wood, and the briefs and argu-
ments of counsel, makes findings of fact
as follow:

1. (a) This claim {Paragraph 10 of
the petilion, as amended) is one of sev-
eral before the court pursuant to the
Act of July 30, 1946, 60 Stat. 715, con-
ferring jurisdiction upon the court “to
hear, examine, adjudicaie, and render

‘judgment in any and all legal and equi-

table claims of whatseever nature which
the Confederated Salish and Kootenai
Tribes of Indians of the Flathead Reser-
vation of Montana, or any tribe or band
thereof, may have against the United
States.”

(b) The claim in Paragraph 10, as
amended, is that the Flathead Indian
Reservation “was opened by defendant
by the Act of April 23, 1904, 33 Stat.
302, 3 Kapp- 79, without plainliff’s con-

.sent and over its objections”, and that

“Thereby plaintiff tribes became entitled
to just compensation under the Fifth
Amendment * * * far the lands
disposed of pursuant te the statute”
Plaintiffs seek to recover “the differ-
ence between the value of said lands at
the time disposed of and the amount
paid, together with damages for (he de-
lay in making payment of the full fair-
market value of said lands.”

2. (a) By the Treaty of Tlell Gate,
July 16, 1855, 12 Stat, 976, the Confed-
eraled Salish and Kootenai Tribes ceded
to the United States a vast area of land,
located within the present borders of the
Stales of Meniana and Idaho, thereto-
fore held by aboriginal title.

(b) Article TI of the Treaty of Hell
Gate reserved from the lands ceded a
tract of some 1,245,000 acres in norih-
wesgtern Montana, Coa

43. Tlaintilfs’ Brief on the Question of Taking, pp. 46—47.
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All which tract shall be set apart,
and, so far as necessary, surveyed and
marked oul for the exclusive use and
benelit 6f said confederated tribes as
an Indian reservation. Nor shall any
white man, excepting thoese in the em-
ployment of the Indian department, he
permitied to reside upon the said
reservation wilhout permission of the
confederated iribes, and the superin-
tendent and agent. * * ¥

The tract so reserved became known as
the Flathead Indian Reservalion.

{c) Article VI of the Treaty of Hell
Gate provided that the President

may from time to time, at his discre-
tion, cause the whole, or such portion
of such reservation as he may think
proper, to be surveyed into lots, and
agsign the same Lo such individuals or
families of (he said confederated
tribes as are willing to avail them-
selves of the privilege, and will locate
on Lhe same as a permanent home, on
the same terms and subject to the
same regulations as are provided in
the sixth article of the trealy with the

Omahasg, so far ag the same may be

applicable.

(d) The Treaty of March 16, 1854,
with the Omahas, 10 Stal. 1043, 1044,
provided in part that certain lands were
“reserved by the Omahas for their fu-
ture home,” and, in Article 6, {hat the
President

may, from time to time, at hig dis-

cretion, cause the whole or sueh por-

Lion of the land hereby reserved, as

he may think proper, * * * |gbe

surveyed inlo lots, and lo assign to
such Indian or Indians of said tribe
as are willing to avail of the privilege,

and who will locate on the same as 2

permanent home, if a single person

A section contning G10 aeres; n half sre-
tion 320 neres: a quarter seotion 160
aeresy amd an eighth section 80 fcres.

»

This deseription is intended only to jndi-

eale the geographic lovation of the Reser-

vation generally, and not to affeet hound-

aries not at jssue nuder Parsgraph 10.

¢!f. Confederatml Salish and Kootenai

Tribes of Flatliend Reservation, Mont. v.
437 F.2d—320%2

over bwenty-one years of age, one-
eighth of a gection; to each family of
two, one quarter section; lo each fam-
ily of three and not exceeding five,
one half scetion; to each family of
six and not exceeding ten, one scetion;
and to each family over ten in nnm-
ber,. one quarter section for every
additional  five members, ¥ *x ¥

And the residue of the land hereby re-

gserved, * * ¥ gafier all of the In-

dian persons or families shall have had
assigned to lhem permanent ho.ses,

may be sold for their henefit * *1

3. The Tlathead Indian Reservation
of Montana is loeated in the Northern
Rocky Bountains, just west of the Con-
tinental Diivide. In broad terma? the
northern boundary of the Reservation
(from east Lo west) bisects Flathead
Lake, a large hody of navigable water
some 30 miles long (north to south) and
some 20 miles wide al its greatest width
(within the lower or soulh half of the
lake and within Lhe Reservation). The
eastern boundary is formed by the Nis-
sion Range of mountains. The sonthern
boundary is formed by the Cabinet
Range of mounlains which extend north-
westward to their infersection wilh the
Flathead River, at which point the Cabi-
net Mountains run northerly to form
the western boundary of the Regerva-
tion.

4. (a) Under aulhorily contained in
the Indian Appropriation Act for Lhe
fiscal year ending June 80, 1897 (Act
of June 10, 1894, 29 Stat. 321, 341-3423,
a commission of ihree persons was ap-
pointed to negotiate with, inter aliv, the
Crow and Flalthead Indians in Montana
for {he cessian of portions of their re-
spective Reservations, with any agree-
ment thus negotiafed to be subject to
ratification by Congress.® During fiscal

Enited States, 173 00 208 (1065)
Confedernted Salish amd Kootewnd ‘Uribes
af Flathead Resevvation, Mant, v, United
States, 185 CLOL 121, 401 P24 785
C1GR), cert. denied, 303 TS0 1055, 84
SLCE GUT, 21 D26 605 (1,

3. The Act of May 15, IS8, 21 Stat. 24, A8,
containel n similar authorizntion. There
iz, however, no evidesce in the recomi of

e % § g
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year 1887, one or {wo members of the
commigsion made short visils o the
Flathead Resercation, but did little work
{here, amd negotiated no agreement.

(b) The work of the commission was
continued from yenr to year until June
30, 1901, Aunual Reports of thé Com-
missioner of Indian Affairs, Department
of the Interior, for the fiscal years end-
ed June 30, 1899, and June 30, 1061, re-
fleet efforts by the commission to secure

‘agreements with the Indians of the Flat-

head Reservation in Montana for the ces-
sion of porlions of their reserve, and the
inability of the commission to secure any
agreement with the IMlatheads for such
cession.

{e) There is no evidence in the record
that, at any time afler 1855, the Indians
of the Flathead Reservation consenied
to the opening of (e Reservation and
the sale of “surplus” landsé$

5. By the Act of April 23, 1904, 33
Stat. 302, “An Act For the survey and
sllotment of lands now embraced within
the limits of the Flathead Indian Reser-
vation, in the State of Montana, and the
sale and disposal of all surplus lands
after allotment”, Congress directed the
Secrelary of the Inferior to “immediale-
Iy cause to be surveyed” the Reserva-
Lo Seetion 2 of the Act provided that
%% g goon as all ¢f the lands
shall have heen surveyed, the
Conmissioner of Indian Affairs shall
cause allotments of the same to be made
Lo all persons having tribal rights with
said confederated tribes * # ¥ and
such oiher Indiang and persons holding
tribal relations as may rightfully belong
the Reservation, “under

" * L

on ¥ & oo

unegatintions with plnintiffs purguant to
the 1888 Aet.

4. Defewlunt nswerls that consent to the
vprning of the Rexervation wel non is im-
muterinl, hat that consent wns given by
Avtiele VI of the Treaty of ITell Gate,
July 16, 3855, 12 St 075, 077, Findiog
20¢), supra.

5. Mineral tandw “shall not be appraised s
to volue”  Section O, Act of April 23,
1001, 33 Sme. 302, 303, Ouly minernl

‘Taws of the United Slates, except

the provigsions of the allotnient laws of
the United States.”

G. (a) Section 8 of the 1904 Act pro-
vided that *“upon the final eompletion
of suid allotments 1o said Indians, the
President * * * ghall appoint a
caramission consisting of five persons to
ingpect, appraise, and value all of the
said lands that shall not have been al-
lotted in severalty to said Indians,
# ® ®7 the commissioners to be two
persons ‘now holding tribal relations
wilh said Indians"”, two resident cilizens
of the State of Montana, and one “Unit-
ed States special Indian agent or Indian
ingpector of Lhe Interior Department.”

(b) Section 5 of the 1904 Act directed
the commissioners Lo classify and ap-
praise, by the smallest legal subdivisions
of 40 acres each, all of the umnallotted
lands within the Reservalion, dividing
the lands to be classified and appraised
into “agricultural land of the {irst
class”; “agricultural land of the second
elags™”; “timber lands” (lands more valu-
able for their timber than for any other
purpose); “mineral lands”; % and “graz-
ing landg”.8

7. Section B of the 1904 Act provided
that, after classification and appraise-
ment of the lands, “the land shall be dis-
posed of under the general provisions of
the homestead, mineral, and town-site
* *
timber lands, and excepting sections six-
teen and {hirty-six of each township,
# % % Thereby granted to the State of
Montana for school purposes.” Seclion
8 also provided, in case “either of said
sections or parts thereof is lost” to the
State due to allotment, for the selection

entry might be uuule on landu classified
“ng minernl under the genernl provisions
of the mining Inws of the United Stotes
% 4™ Beetion MY, Act of April 23,
1904, 33 Stat. 302, 304,

6. Section 29, Aet of June 25, 1010, 3t
Stul. 855, 863, authorized the Secretary
of the Interviur to elassify nnd appraise
vuarant, unallotted, and unreserved Iands
ag “barren”, “bhurned over", and “contain-
ing small timber",

e
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of other lands nol occupied in lieu there-
of, with the United States to pay lhe
Indians for school lands or “Heu” lands
the sum of $1.25 per acre.

8. Bection 9 of the 1904 Act, ag
amended by Section 15, Act of May 29,
1908, 35 Slat. 444, 448-450, provided
that lands classified as agricultural and
grazing “shall be opened to settlement
and enlry by proclamation of the Presi-
dent, * ¥ *" and thal the price of
the said lands “shall be the appraised
value thereof, as fixed by the said Com-
migsion ¥ ¥ ¥ {5 be paid *one-
third * * * in cash at the time of
entry, and the remainder in five equal
annual inglallments, to be paid one, two,
Lhree, four, and five years, respectively,
from and afler the date of entry
* % &M Goelion 9 of the 1904 Act
further provided that homestead settlers
might commute their entries “by paying
for the land entered the price fixed hy
saitl Commission, receiving eredit for
payments previously made.”

9. Scclion 11 of the 1904 Act, as
amended by the Aect of March 3, 1909,
35 Stal. 781, 796, provided that all mer-
chantable timber on lands classified as
timber lands should be sold and disposed
of by the Secretary of the Inferior for
cash, under sealed bids or at public auc-
tion, and thal, after the sale and re-
moval of the timher, “such of said lands
as are valuable for agriculiural purposes
shall be sold and disposed of by the See-
relary * % % iy guch manner and
under such regulations as he may pre-
scribe.”

10. Section 12 of the 1904 Act, as
amended Ly the Aet of Mareh 3, 1905, 33
Slal. 1048, 1080-1081, “hereby granted”
to certain eleemosynary institutions lo-
cated oun the Reservalion 1,280 acres;
“herehy granied” to the State of Mon-
tana 160 acres for biological station pur-
poses; and aulhorized the President to
“reserve lands * * ¥ for ¥ ® ¥
missionary or religious societies Lhat
may make application therefor within

one year alter the passage of this Act
¥ o® Tand  to]  reserve * r 0
landa # ¥ for the acenpation and
maintenanee of any and all ageney huild-
ings, subslations, mills, and ulher gov-
ernmental inalitutiong * * *¥1

11, Section 13 of the 1904 Act pro-
vided thai all lands subject to entry “re-
maining undisposed of at the expiralion
of five years from the taking effect of
this Act’ were to be sold to the highest
bidder, for cash, at not less than their
appraised price,

12. (a) Secltion 14 of the 1904 Act
provided Lhat the proceeds of the “sale
of said lands” would be paid into the
Treasury of the United States and (after
deduction of the expenses of Lhe commis-
sion, of classification and sale of lands,
aund such other incidental expenses as
might be necessarily incurred) wounld lie
expended or paid as follows: one-half
for the benefit of “the said Indians
* ¥ % in the conslruction of irriga-
tion ditches, the purchase of stoek cattle,
farming implements, or other necessary
articles to aid the Indians in farming
and steck raising, and in the education
and civilization of said Indians, * *>
with the “remaining half Lo be paid to
the said Tndians * * % o expended
on their account, as they may clecel.”

(L) By Section 15 of the Act :f Bay
29, 1908, 35 Stal. 444, 450, Seeling 14
of the 1904 Act was amended Lo provide
thal the proceeds of the “sale of said
lands” should be expended or paid as fol-
lows (emphasis supplied) :

* % ¥ So much thereof as the Sec-

relary of Lhe Interior may deem ad-
visable in the construction of irriga-
tion syslems, for the irrigation of the
irrigable lands embroced within the
limits of suid reservation; one half of
the money remaining after the con-
slruction of said irrigalion systems lo
be expended by the Secretary ¥ *
as he may deem advisable for the
benefit of said Indians % % ¥ and
the remaining half of said money to

7. Scctien 15 of the 1904 Aot approprinted funds to pay for these (and school) lnnds at the

rate of $1.25 per ncre.

5B Ao B 18 2y,
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l;e. paid lo said Indians # *° X
semjannually ¥ ¥ ¥ ghure and
share alike * * ¥, ’

(¢) Shortly prior lo passage of the
Act of May 29, 1908, supra, Cougress
had approprialed $50,000 for preliminary
surveys, plang, and estimates of irri-
gating syslems to irrigate both lands
allotled to the Indians of the Flathead
Regervalion and  unallotied tiprigable
landg to be disposed.of under the Act of
April 23, 1904, supra, “the cost of said
entive work to be reimbursed from the
proceeds of the sale of the lands within
said resevvation.” Act of April 30, 1908,
35 Stat. 70, 83-84. In later acts (e. g.,
Act of March 3, 1909, 85 Stat. 781, 795)
Congress appropriated further funds for
the construclion of irrigation systems to
irrigate both allotied and unallotted irri-
gable lands, with similar cost reimburse-
ment langoage.

(d) Section 15 of the Aet of May 29,
1908, supre, also amended Section 9 of
the 1904 Acl in pertinent part as fol-
lows: “the enlryman or owner of any
lund irrigable by any system hereunder
congtrueted under the provisions of sec-
tion fourteen of this Act shall * * *
be required to pay for a water right the
proporiionafe cost of Lhe construction of
said systen in not more than fifteen an-
nual inslallnients * % #¥7

{e) By the Act of May 18, 1916, 39
Stat. 123, 141, Congress provided that
tribal funds therelofore covered into the
Treasury of the United States in partial
reimbursement of appropriations made
for construeting an irrigation sysiem on
the Flathead Reservation “shall be placed
to the credit of the tribe and be available
for such expenditure for the benefit of
the tribe as Congress may hereafter di-
reet.” By Seetion 5(a), Act of May 25,
1948, 62 Stat. 269, 272, Congress appro-
priated a total amount of $64,570.56,
with interest, for unreimbursed balances
spent from tribal trust funds for con-
struction costs of Lhe irrigation system,
“the balance remaining due them under
the Act of May 18, 1916 * * #r,
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13. (a) Section 17 of the 1904 Act,
as added by the Act of June 21, 1906, 34
Slat. 325, 854-355, jprovided for the
regervation and setting aside for “town-
site purposes” of five plots of not less
than 40 acres and two plots of not less
than 80 acres, such plots to be surveyed,
laid out and platted into town lofs,
sireets, alleys and parks.

(b) Section 23 of the 1904 Act, as
added by the Act of April 12, 1910, 36
Stat. 296, provided that unallotted lands
fronting on Flathead Lake within the
Resevvation were to be surveyed and sub-
divided into lots of not less than two nor
more than five acres in area, and sold
to Lhe highest bidder at public sale, sub-
ject to the right to reject all bids.

14. Section 24 of the 1904 Act, as
added by the Act of April 12, 1910, 36
Stal. 296, 297, provided that, where allot-
ments of lands made io “said Indians
* ® ® within the area of said Flat-
head I[ndian Reservation * * * are
or may be irrigable lands, the Secretary
of the Interior may, upon application of
the Indian allottee, sell and dispose of
not to exceed sixty aecres of such indi-
vidual allotment of land * * *7,
While there is no speecific evidence in
the record as to the effect, if any, of this
provision on plaintiffs, most of the irvi-
gated lands of the Flathead Reservalion
have passed from the hands of Indians
into those of olhers.®

15.+ By the Act of May 23, 1308, 35
Stat, 251, 267-268, Congress directed Lhe
President “to reserve and except from
the unallotted lands now embraced with-
in the Flathead Indian Reservalion
* ¥ ¥ ot to exceed twelve thousand
eight hundred acres of said lands * *
for a permanent national bison range
¥ % ¥ and appropriated $34,000 to
pay “the appraised value of said lands”
defermined pursuant {o the Act of April
23, 1904, supra. The limils of the Na-
tional Bison Range were subsequently
enlarged 3o as to make the tolal acreage
“not to exceed twenly thousand aeres”;
Congress directed that enough land be

8. Sce Colen, Federal Yuding Law, 251 (1942 ed.).
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reserved and excepled from unallotied
landg within the Reservation to enlarge

“such range zu:éording]y. On June 10,

1909, the President approved a schedule
reserving 18,5623.85 acres for the Na-
tional Bison Range. The appraised value
of this land was $28,955.48.

16 (a) Pursuant to Section 2 of the
1904 Act (Finding 5, supra), the Com-
missioner of Indian Affairs caused allol-
ments to be made to “all persons having
tribal rights” with plaintiffs and “such
other Indians and persons holding tribal
relations as may right{ully belong on”
the Reservation. The allolting work was
completed during fiscal year 1908. See
Finding 20.-

(b) Pursuant to Section'3 of the 1904
Act (Finding 6, supra), a commission of
five persons was appointed fo classify
and appraise the unallotted lands within
the Flathead IndinnA Reservation. The
commigsion began "work November 8§,
1807, and completed classification and
appraisal of the said lands on November
7, 1808. The classifications made by the
commission included 40,229.22 acres of
agricultural land of the first class; 75,-
019.78 acres of agricultural land of the
second cinss; 888,189.15 acres of grazing
land; and 59,061.71 acres confaining “ne
merchantable timber” and being “unsuit-
ed for agriculture or grazing”, of “no
present market value”. The Jatter acre-
age was classified as “Burned”, “Bar-
ren”, “Small Timber”, “Rocky”, elc., and
appraised at a nominal value of from len
cents to $1.00 per acre. No Iands were
classified as mineral. Merchantable tim-
ber of a total value of $4,644,232 was re-
ported. The commission appraised
plaintiffs’ unallotted Jands as follows:

A. Land south and east of the Flathead River:

First class agricuttueal . _____ . ___ $7.00

Second class -agrleultural ___ - 3.50

Grazing . __ ______ . _ 0T 1.50
B. Land north and west of the Flathead River:

Fhist class agrieultwral ___ . $5.00

Secand class agricultyral _ 0 77 2.50

Grazing . ___.__._. .. . ... " 1.25

€. Cerlain excepllons:
First class agricuttural
Second class agricultural .
Grazing

17, AL least some niembers of plain-
Liffa protested (without effecl) the oglen-
ing of the Reservation. By letter daled
August 1, 1908, in response to o petition
signed by 134 Indians, “no half breed",
the Acting Commissioner of Indian Af-
fairs slated, in part, that:

When Governor Stevens made his
treaty with the Flathead; Kuooenay,
and Upper Pend &’Orielle Tudians on
July 16, 1855, conditions were sHo-
gether different from what they are
today. The lands that were given to
you were of amall value, and the set-
tlers were few. Now, however, lhe
people have increased in numbers, and
{hey must have land in order to live
and support their families. You and
I must bow to the laws which Con-
gress in ils wisdom sees fit to enact.

On January 5, 1903, the Supreme
Court of the United States, which is
the highesi judicial body in our ecoun-
try, said that

The power exisig lo abrogate the
provisions of an Indian treaty,
though presumably such power will
be exercised only when cirenme
stances arise which will nol only
justlify the government in disre-
garding the stipnlations of the
treaty, bul may demand.sin the in-
tevesl of the country and Yhe Indi-
ans themselves, that it should do so.

On April 23, 1904, Congress decided
that it was for the best interesis of
your Indians that the land in the Flat-
head reservation should be allotied to
them, and that all lands left over
should Dbe opened 1o seftlemient hy
white people upon Lhe proclamation of
the President, and ‘that of the money
received  for these lands, ane-half
should be used for paying the expenses
of the allotment and sale, for con-
structing irrigation ditehes, for pur-
chasing stock, stock, catlle, farming
implements, and other articles which
will aid you in farmiing and stock-
raising and in the education and civil-
ization of your people; the remaining

i
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haif to he paid fo all people having

tribal rights on the reservation.

You will see, therefore, thal while
(ongress helieves that your lands
should lie openied so that their produe-
tive value can he uotilized, it has di-
rected that all the money veceived for
the lauda aliall be used for the benefit
of the Tndiang aud bhas therefore taken
nothing away f{rom you.

This law of Congress is supreme,
and you must accept that which it
‘believes to be for your besl interest.
I have nothing to do with the making
of iaw, and when Congress decides
that certain things must be done, it
is my duly to do them. 1 have there-
fore, under this Act, caused the lands
to be surveyed and to be allelied to
the Imdians of the Flathead Indian
veservation. and when lhe allotments
shall have heen finally completed the
lands muat be opened {o settlement in
aceordance with the law.

In his letter of August 1, 1908, the
Acting Commissioner of Indian Affairs
did not allnde to either the Act-of April
30, 1908, supra (Finding 12(¢)), or the
Act of May 249, 1908, supra (Finding 12
(h1), amending the disposition of “the
money veceived for the landg * % *

18. By Presidential  Proclamation
dated May 22, 1909, (36 Stat. 2494) the
President opened o settlement and en-
fry, as prescribed in the Proclamation,
all the now-minerval, unreserved lands
classified as agricullural lands of the
first elasy, agricullural lands of the see-
ond class, and grazing lands within the
Flathead Indian Reservation. The open-
ing of the Reservation was set for April
1, 1910, but in fact took place May 2,
1910.

19, (a) I[n a lelier dated March 28,
1904, to a member of Congress, the Act-
ing Commissioner of Indian Affairs
stated that the Indians of the Flathead
Reservalion “are very [ar advanced in
civilization and cducation. They have
large herds of caltle, horses, and good,
produclive farms, raising great quanti-

ties of hay and wheat. Last year they
raised over 1,000 tons of hay and 3,000,-
000 pounds of whéal = * *7,

(b) The Annual Report of the Com-
nmissioner of Indian Affairs, Department
of Iuterior, for the Tfiscal year ended
Junae 30, 1906, reflects that “the mem-
bers of the tribes entitled on that {the
Flathead) reservation are generally in-
telligent and progressive, having fixt
abodes and  many improvements;
* % Hrr

(c) Several aged members of the
Tribes, and several otlier witnesses, fam-
iliar with the Flaihead Indian Reserva-
tion in or around the period 1908-1910,
testilied in this case before the late Com-
missioner Richard Arens on September
14 and 15, 1965, in Missoula, Montana,
about life on the Reservation prior to al-
lotment, (completed in 1908) and opening
(in 1910). Their testimony indicates
generally that prior to allotment and
opening, members of the Tribes raised
eattle and horses (and goats), with herds
of horses and catile ranging from a few
to as many as 3,000 head per family.
Catlle and horses ranged freely over a
considerable {erritory within the Reser-
valion. There was plenly of water and
grasg “clear up lo their knees.”? A'
least some members raised hay and
wheat, had an archard, and cultivaled a
garden, and al least some Reservation
land was fenced. The Rescrvation was
a natural paradise for hunting and fish-
ing. While one wilness for plaintiffs
tegtified that the range was free to
everybody prior to the opening of ihe
Reservation in 1910, there is an indica-
tion in the record that lands ou the
Reservation were leased by the Indians
to white cattlemen prior to that time.

20. While the record is rather sparse
in terms of what plainti{fs eall the “evil
effects” of fhe Act of April 23, 1904,
supra, as amended, upon members of
the Tribes, sonie broad conclusions as to
the effects of the Aet upon the members
of the Trilies are possible.

9. Cf. note 11, infra.
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Some 2,390 members of the ‘I'ribes
were allotted lands by the end of fiscal
year 1908 (BO acres if allotted lands
classified as agricullural, and 160 acres
if allotled lands classified as grazing).
The allotments were involuntary, at least
in the sense that whether or not the
Tribes desired to mainlain the Reserva-
tion as it had exisled for about half a
century was of no moment after enact-
ment of the 1904 Act. Thereafler, the
allotments were inevitable and in this
sense “‘forced”, but the record does not
warranl the conclusion that members of
the Tribes either had no advance notice
of, or were deprived of a choice of selec-
tion in, the allotment process. The
weighl of such evidence as the record
containg iy to the confrary.”

Prior to the allotments, the Reserva-
tion consisted of approximately 1,245,000
acres.  After the allolment process had
been completed, approximately 1,000,000
acres remained to be “subject to entry
under the homestead, mineral and town-
site laws.” There was thus a redue-
tion at that time, in the acreage avail-
able to the Tribeg ag a whole, of approxi-
mately four-fifths of the total acreage
of the Reservalion’! Those members
of the Tribes who maintained large
lierds of livestoek were obviously dras-
tieally affected by the allotment process.
Such herds could no longer be main-
tained, the allolments being too small to
support them. On occasion, at least, al-
lotments {o members of the same family
were not econtiguous (for reasons not
established by the record), and on ocea-
sion menibers of the Tribes were allotted
lands supporting a growth of timber. It
is & fair conclusion from the record as

10. Mueh of the more vahinble laml of the
Reservation wos allolted to members of
the Frilies,

oA darge part of the Reservntion was
Hfurestod  maud monniaitops * % -
quite a lob of wastelnmd.™

12, The “normal™ moethod of obtuining a
patent was by dhawn-panymient of one-third
of the nppraised value, with the remninder
af the porelinse priee to ba puid in five
amnual inatallments; in the neantine,

a whole that the allolment process
coupled with the coming of white selilers
o the Reservation seriously affected the
Tribes in terms of hunting and fighing
rights, use of the open range for pgraz-
ing, and the amount of land available
to members of the Tribes for ranching.

21. On the hasis of ihe Lee-Kenney
Report, a land reeord study prepared
jointly by two land record experla
(Georgelle B. Lee for plaintiffs, and
John T. Kenney for defendant), plain-
tiffs and defendant ave in agreement
(with one exception uoted) as to fhe
amount and location of Reservation land
disposed of by the Uniled States pursy-
ant to the Act of April 23, 1904, supra,
as amended. A summary of such dis-
position, taken from the Lee-Kenney Iie-
port (with the exceptions indicaled) is
as follows:

Mo. of Nao. of
Parcels Acres
Land Palented to Seltlus
Homesteads-noumat 12 _ 2,074 150,755.40
Homesteads cash '3 ___ 2519 247,826.35
Tawnsites and Villas _ 45 5,374.86
Mineral claims __ . __ | 1 80.72
. 404.047.33
Scheol Land Granted to State
Place lands _____ . __ . _. 103 'f50.097.14
Llevlands __ . ___ ___ . . 82 10,745.90

o £0.8:43.04
Public, Charltable and Other Disposilions

National Bison Range _ e 1 18,523.85
Churches and schools . 6 1,328.55
Subagency reserve | . 1 41.60
Railroad selections 1 228 00
State selections 1 160.84

20,280.94

4_,834 1%485,171.31

confinuoun  reshdenes,  with enltivation,
WAS Afvessney.

13, T licu of the "noroe) method, o set-
tler, nfler fourtern wmonthy’ setual e
rontinunus residence and eultivation, couhl
commute hix entry by the payment of all
napehl money (Ceash’).,

14. The Lee-Kenney Report includes wisles
sehool Tnd some 6.5 15,92 qeres nisver sur-
veyed, and thos stil belenging to plain-

15. Scenate 15 on page 480, .
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22, A General Aceounting Office Re-
port, dated May 21, 1653, veflecls re-
ceipls nud disbursements by the.Uvni!ed
States, as trustee, on behalf of plain-
LlTs pursuant to the Act of April 23,
1904, supra, as amended. The parties
ure agreed that the 1953 Report rveflects
eredifs or payments lo plaintiffs pursu-
ant to the 1904 Act, through June 30,
1951, in the following amounis:

Source
Sales of land lo settlers ____ . ___ 31,225,199.24
Schionl (and other) lands _ 1884,176.50

Hatlonal Bisun Range _ _ | B 28,955.48
Totas . JE N $1,343,331.22

), . .
e’ 23, (2) The parties have slipulated

“that for purposes of delermining the
fair market value of all of the lands
made the subject of plaintiff’s cluim in
Paragraph 10 % ¥ ¥ the eritical
date of valnation shall be January 1,
1912 ’T'he stipnlation, “* * * en-
tered into ¥ % #  sp that the subject
lands may be appraised and valued as of
# gingle date, * * * shall serve to
delermine and fix the critical date .of

Vil This meurvey el serenpe is l‘xulml-_
erl from the sahove figures,

5. The Lee-Krenney Report inchules an
alditionnl 27200 acres (MeDonalil's Lake
Reservation aud 810 Mary's Lnke Reservas
tion} reseeved Drom entry far plaiutiffa
benefit, and  ihas atill theiv praperty.
PPEaintiffs Tuve exeholel this aerenge from

wnit. Phe Les Kenney Report ol iu-

chudes some 20250 neren of Gmber re-

werves sat sliown to be lost and exeladed

s sponte. See nlso Finding 23, note 18,
)l‘.:;‘, r.g’ infra.

16, As noted in Finding 27, suprua, there iy
mbstundinl spgreement oy to the aerenge
dizposed of pursnnnl to the Avt of April
D250 10, sugmas Defendunt nsaerls plse.
wliere, howeser, theg the eredit of $80.-
17 Vowax Min peyment for TE341520
weees of lnmd sef axide for sehaol ads
granted to (e State of Mountann and rve-
sepved for ageney, zehool and wission

The reeard does not explnin

the  weeming  disetepnney befwiren  this

{igure ;nd those relleeted in Finding 21,

prrposes

17, Commissioner Arens presidel at all teind
sessions  herein, and  cloxed proof, €.
Rule 147 (L),

437 FEDERAL REPORTER, 2d SERIES

valuation of all lands sued upon in this
cage ¥ R0 . .
(h) Following trial before C-omml’s-
sioner Arvens? July .15-18, 1968, in
Washington, D. C., as to the [air market
value of plaintiffs’ lands disposed of by
the United States pursuani to the Act
of April 23, 1904, supra, the parlies stip-
ulated in open court “Lthat the total value
of the subject tracts on January 1, 1912
if no adjustment for improvemenis was
made to the market data relied on, would
he $8,910,000.” '¥ (Emphasis supplied).
24. The evidence presenied prior to
the stipulation as to a fair market value
of $8,910,000, unadjusted for improve-
menls, on January 1, 1912 (hereinafter
at times “the stipulated value'), included
detailed studies concérning the lands;
an analysis of data as to contemporaneous
(1910-1918) snles within the Reserva-
tion itself by plaintiffs’ expert witness
as to faiv market value (hereafter “plain-
tiffs’ appraiser™), and an analysis of data
as to contemporaneous (1906-1816) sales
of lands on and surrounding the Reser-
vation by defendant’s expert witness as
to fair market value (hereafter “defend-

18. The parties alsa then stipnlnted that the
tntnl mnnher of acren of nod o disposad
of was 487,776.7 acres.  According to the
Lee-Keuney Report, in effect stipulated
to l;e necurnte, 488.0093.81 acres were Ao
disposed of, in 4838 parcels. I’lnintlfff
have since removed 2,720 reres of “land
from the clnim, howeyer, this acreage hav-
ing beru ruseryed {rom entry Eor the her{&
fit of the Triles, and admittedly vot dis-
posiml of hy defendant. Most of the 2,‘5'20
neres exelnded is water, aml phaintiffs
nssert (nud defeudant does not dispute)
that this nerenge does not affect any vnlue
determination, An  wilditional 20250
geres of timber reserves lins sidso been
exchuled {see Finding 21, nate 15, supro).
Four pareels arve involved in the excluded
aceenge.  Plaintiffs claim 31731 neres
more than the nerenge stipninted to in
onen weourt  (after 0 reduction for the
Q02250 acres mentionsl above).  De-
fondant doet not ingist on the stipulation
in open conrt, und plaiutiffs’ ncrenge fig-
ures  {modified by exelulding timber re-
serves) Dinve beem adopted (Fimding 21,
supra).  The diserepancies in nereage
have de minimis, if auy, effuct on ihe
value stipnlation nnd nre  disregarded
herein,

CONFEDERATED SALISH AND KOOTENAT TRIBES v. UNITED STATES A9t
Cite an 437 F.23 458 (1071)

ant'y appraiser”). Despite differiiig ap-
proaches to ihe valuation problem, the
Lwo appraisers (both eminkntly quali-
fied) veached conelusions as to fair mar-
ket value from comparable sales so close
as to permit agreenmient on the stipulated
value.

While the parties sharply disagree as
to amount, both agree that the stipulated
value must be reduced to eliminate there-
from the element of “improvements”.
The valuation problem thus presenied hy
the paities is the extent to which the
stipulated value ($8,910,000) should be
adjusted downward to eliminate there-
from “any existing improvements in-
valved in sales ysed.” 1o

25.  Plaintiffs propose an adjustment
of 10 percent of the stipulated value as
a “conservative” discount factor for “im-
provements on the land,” thus making
the fair market value of the lands dis-
posed of by the Uniled Stiates pursuant
to the Act of April 23, 1904, supra, as
of January 1, 1912, $8,019,000 ($8,910,-
000 less $891,000). This proposed ad-
justment rests primarily upon analysis
by plaintiffs’ appraiser of 1910 Census
data relating to farms and farm prop-
erty for Flathead County, Montana.

26. (a) Prior to the establishment of
Lake.County, Montana, in 1923, a large
part of the Flathead Indian Reservation
was included in Flathead County, Tlon-
tana. ’

(b} Plaintiffs' appraiser testified that
the most reliable indication of value of
“improvements on the land” would be
records of the Assessor's Qffice, located
in Kalispell, Flathead County, Montana.
On endeavoring {o review these records,
however, he found that a year or iwo
earlier they (and sther old records) had

18, The syuetation from the repart of
plainliffs’ appraisers he alen (erms the
ndjustment o “necessnry Qigeount for fin-
Hrovewment values in the sale properties.”™
Deferukant’s appeniser refers (o an nl-
Jnstment to obtain “raw Iand vahies

200 Tn the 1900 nsas, agrienllurnl data
"for Indians on reservationg [was] shown
separately  * % * ' fram gpricultural
datn for counties in Montana, In the

437 F.2d—31

been discarded as no longer uneeded,
dumped inio a trench, and rovered with
dirt.  They were damaged by dirt and
waler, and irretrievably lost. Thus, he
testified, it was impossible to get spe-
cific ratios of assessed values of in-
provements to land values.

(¢) DPlaintiffs’ appraiser did review
all “available market data on properiies
where improvement values were known
or where siatemeuts had definitely hren
made that the land wag unimproved,”
but concluded that the limited nunibor of
sales availuble for consideration “result-
ed in improvement value indicalions
which were not conclusive beeanse of the
limited quantity of the data.”

27. (a) The 1910 Census dala on
which plaintiffs’ appraiser relied indi-
cates that, in Flathead County, Montana,
there were approximately 3,884,800 ncres
of land;*® 230445 acres of “Land in
farms™; and 105,679 acres of “Tmproved
land in farms”2' The said 1910 Cenaus
data further reflects, for Fiathead Coun-
ly, a total value, for farm “Land”, of
$9.519,600, aud for farm “Buildings” of
$1,460,245; the ratio between the value
of farm “Buildings” and that of farm
“Land” and “Buildings” combined is 13.3
percent., .

(h) Using the foregoing ratio of value
between farm “Buildings” and farm
“Land” and “Buildings”, and assunming
that "“half of all lands suld in Lhe Reser-
vation during the study period were as
well improved as thoese covered by the
census ¥ ¥ ¥ nhainliffy apprafs-
er concluded that a maximum discount
of one-hall of 13.3 percent, or 6.7 per-
cent, “would be applicable to the subject
lands for any exisling improvements in-
volved in sales nsed.” For present pur-

separately st forth,

2L Plaindiffs define “Lood in farms"™ il
“Improved Inl in farngs” Iy relinnee up-
o exeerpls from - Tastractions und Selied-
uhes Tor the Census of Apricultuge :
142 (Lwphnsis sapplisd),  Nimilar
instruetions for the WO Censas nre not
part of the recurd.




L,
"’
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poses, plainlitfs linve rounded off Lhe
discount fo 10 percent. See Finding 25,
supra.

28. (a) Plaintiffs’ appraiser defined
“improvemcnts” as including “cultiva-
tion, fencing, buildings and wells and
things of that kind”, but, apparently, not
“roads, or access on the land.” [sic].

(b) Defendant’s appraiser included, in
his definition of “improvemeiits”, roads
or access.

(e) "Instructions and Schedules for
the Cenaus of Agricullure: 1920” indi-
eates that t{he value of farm “Land”
should include the value of “all huildings
and improvements altached to the land”,
and that the value of farm “Buildings”
should reflect a “fair estimate of the
present value of the farm buildings
o owr

29, On ihe record hefore the court,
the opinion of plaintiffs’ appraiser as
to the adjustmenl required to eliminate
from the stipulated value “any existing
improvements involved in sales used” is
neither persuasive  nor  reasonable.
Plaintiffs’ appraiser admitled that his
definition of “improvements"” included at
Jeast bnildings, cuollivation, fencing,
wells, and the like, and it is reasonable
fo conclude that a road, or access, to
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land added an element of value tno it
Ilis opinion as to the necessary adjust-
ment for improvements, however, was
derived from a eomparison of 1910 Cen-
sus data concerning the “value” of farm
“Buildings” and “Land” (including all
“improvements attached to the land”,
agsuming 1920 Census definitions can
preoperly be utilized in analyzing 1910
Census dala) with like dala concerning
the “value” of “Buildings” only.®* Ac-
cordingly, the ratio thus derived from
1910 Census data affords no reliable or
meaningful view of the ratio of true im-
provements to unimproved land values,
and the opinion of plaintiffs’ appraiser
resting on that 1910 Census data and the
assumption stated in Finding 27(b), su-
pra, is neither reliable nor probalive in
determining the extent of “any existing
improvements involved in sales used.”

30. The report of defendant’s ap-
praiser 23 reflects an opinion as to the
“effect of improvements on raw land
value' as follows:

Adjustment In Farm land Value to arrive at Raw
Land Value:

Agricultural 50%% of farmland
Grazing _ _ 75% of farmiand
Timber _ _ _ 1005 -
villas  __. . lo0% »
Townsites 100%- »

Agrleultmeal ...l 125,653 54 acres $4,017,217.02

Grazing

..... . 314,065.26 actes $4,150.036.70

2,b08.658.51
3,142.535.02

Timber ... 48,773 78 acres  $341,416.46 §341.416.46
vitlas ... ... 4,088.35 acres  $255,000.00 §255,000.00
Townsites ... ... 112,70 acres  $148,300.00 _$148,300.00

T R $5,895,909.99

His conclusion as to the fair market
value of 4,838 parcels of land valued as
“Raw Land as of January 1, 1912"
(which he rounded to $5,900,000.00) re-
fleets a discount for “improvements” of

22. Plaintiffs’ appreaisec assumed, anl plain-
tiffx argue, thot “Uoildings™ iz simply
anothier word for “hmprovements”, inclod-
ing both “huildings and improvements
atiuched to the tand™ (emphosis supplied).
The nssumption is noet o tenable one. I,
as pluintiffs nrge, 1920 Census definitions
vited in support of the nrgument are ap-

approximately 34 percent of the stipu-
lated wvalue. .

31. (a) The report and testimony of
defendant’s appraiser indicate that the
menger available data “gives credence

plieable to 1910 Ceneug data, those defi--
nitions refute ity if net, there is nothing
in the record fo support it

23. The report encompassed 493,653.63 acres
of “subject land” having (in the view of
defundant's appeaiser) a fnic arket val-
ue, unadjusted, of $8,952,000 ns of Janu-
ary I, 1012,

COONFEDERATED SALISH AND KQOTENAIL TRIBES v. UNITED STATES
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to the theory that land with fencing,
roads, and various other types of im-
provements did sell for more than raw
laud”, but that the *precise amount
would be virtually impossible to ealen-
late”” e (and plaintiffs’ appraiser as
well) stated that the “improvements”
problem was most difficult.. There was
in this case, he said, a “very hazy actual
gituation”, requiring appraisal as of
sonie fifty-five years earlier, in & “re-
mote and undeveloped” area. In his
opinion, the appraisal process could not
be reduced to a “mechanical calculation”:
“T don't think that you can reduce this
to precise figures.” He festified that
he could “prove this thing in four dif-
ferent ways'”; that he could and did
“prove to my satisfaction values thal
ranged over millions of dollars”; and
that he could have “proved any one of
those figures just as well as another,
practically.”

(b) In his opinion, the “truest evi-
dence of value and the one considered
most reliable iz the average adjusted
price of all Lhe reliable sales found on
the reservation from 1909-1916 * * *
tempered to refleet my opinion of value
¥ % *2  (Pmphasgis supplied).

(¢) On the basis of a “mass” of read-
ing and documentalion, he believed that
most of the sales he had studied to ar-
rive ab an opinion as lo unadjusted fair
market value as of January 1, 1912, had
involved land improved to a “greater or
lesser degree.” He also believed that
substantially all of the land sales he had
studied “had to have enough of improve-
ments on [the land] to be proven up on.”
He gave some weight to the “fact” lhat
the salus he had studied involved lands
which “hnd been in private ownership
for some period of time.” 2* IIis conclu-
sion was:

¥ * ¥ Qowhen all is said and done,

what 1 am saying is, on the basis

of what 1 have seen and read, I believe

that most of these tracts were im-

24. Huwubsequently “thought™, however, that
he had stadied and nsed snles of Reserva-
tion lands patented as early as 1010,

proved to some degree. I think & man
would pay more for a 40 acre lract
that had been plowed or fenced or had
a cahin or barn or a well or something
on it than ha would pay for the virgin
land. * * * [ believe on the basis
of all that T could {ind, that probably
the value of the raw land was doubled
when it was up for resale.
* # * * * E

We had evidence it seemed to show
that you could well have as much as
$25 an acre in improvenienis iu these
sales * ® * e came fo a judge-
ment {sic] figure that over all, taking
the whole, probably half of a farm’s
value wag the fact that it had heen
broken, and cultivated and had some
kind of improvements on ift. * * ¥
we came to the conclusion that a piece
of farm land was worth about twice
as much as raw lands.

* * * £ * *

I came to the conelusion * * *
that the sales had a value of approxi-
mately double their raw land value as
agricultural lands and thal as grazing
worth 75 percent as much * * *
lands, the raw land was probally

* * B * # *

Admitledly, however, he “felt it need-
ed courage to knock off 50 percent on
the agricultural lands that 1 did, and 25
percent that T knocked off on the grazing
Jandg.”

32. (a) Defendant’s appraiser indi-
cated that most of the sales he had
giudied invelved lands which had been
improved to “some degree”, or lo a
“greater or lesser degree,” and that land
nmight be plowed or fenced,® ov might
have a eabin, barn, or well on it. flis
utilization of an average discount of 50
percent for agricultural land, and 25
percent for grazing land, when consid-
ered in light of his emphasis of evidence
that “seemed to show that you could
well have as much as $25 an acre in im-
provements in these sales ¥ * ¥,

25. Partial cultivatiou, awd partial fencing,
of a tract werse colmon,
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reagonably justifies the conclusion that
in reaching his opinion as to disconut, all
of the land sales he studied were consid-
ered as having extensive (if not maxi-
munt) improvements.2® There is no evi-
dence that all of the sales he studied
involved improved lands, and there is
-widence thal the sales studied inecluded
lands having al most only a fence, a road,
a road aund fence, or other “hmprove-
menls.” '

(b)Y At trial (and in his report) de-
fendant's appraiser alluded to an aver-
age difference in selling price of $25.04
per aere between “property improved
with buildings and/or cultivated land”
and “bare land”; of $14.79 per acre be-
tween land with “aceess and fence” and
bare land; of $5.72 per acre hetween
land with “aceess” and bare land; and
19 cents per acre between land with
“fence” and bare Iand. In & memoran-
dum re contributery value of improve-
ments prepared and submitted by him
subsequent to trial®? however, average
“differences” of $22.04, $12.67, $5.22,
and 47 cents per acre, respectively, are
shown. The small number of sales in-
volved, and the considerable variations
in price per acre?® revealed by even
those few sales, preclude the drawing of
any accurate and meaningful eonclusions
from this dala, but the discrepancies
diminish {he probative value of the opin-
ion of defendaut’s appraiser. IHis opin-
jon also failed to give consideralion to
the fact that a settler might (and many
homesteaders on the Reservation did)
“eommute and receive his patent.”

(¢} In light of the record as a whole,
it is found that the opinion of defend-
ant's appraiser as to the adjustment re-

26, Plainditfs” appeniser  festified  (hat o
calir of $25 per snere dae to Bnprovements
ass pol possihle. S high o figure wnos,
if not impossiblo, In oaby event rare,

27. At the cequest of plaintiffa’ connsel,

28, Prices for ol “with imnrovewsnts™,
fur cxample, rauged from §1L3R to $118.-
12 per siers.

29. Bath  appraisers  were well-qualifiod.,
The lmsie problem s luck of nilequate
dndi. nat expertise.
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quired to eliminate from the stipulaled

valite ag of Januury 1, 1912. “any exist-
ing improvements involved in sales used”
is (a) unpersuasive and (b) excessive by
a considerable amount.

33. As bolh plaintiffs’ and defend-
anl’s appraisers recognized, the discount
problem is an exceedingly difficult one.
Neither appraiser satisfactorily solves it.
Nor does the record permit any precise
mathematieal calculation.®® From a con-
sideration of the record as a whole, in-
cluding such evidence as it contains re-
specting the nature-of improvements on
the Reservation (and 'in Montana), dur-
ing the period 1910-1916; the nature of
plaintiffs’ lands to be valued (agricul-
tural, grazing, timher, and villas and
townsites); the respective acreages of
each type of land; the extent to which
comparable land sales studied by the ap-
praisers involved sales of improved
lands, the element of value due to im-
provements in such saleg, and the aver-
age length of time lands involved in such
sales had been in private ownership; 3
it is found that the fair market value
of the lands disposed of by the United
States pursuant to the Act of April 23,
1004, supra, as of January 1, 1912, un-
improved, was $1,500,000 less than the
slipulated unadjusted fair market value
of $8,910,000 or $7.110,000.

34. (a) While the Lee-Kenney Re-
port reflects that “entry” of plainliffs’
lands began as early as 1803 and con-
tinued to at least 1932, the record can-
tains no evidence as to the fair market
value of plaintiffs’ lands at any time
other than January 1, 1912, the stipu-
lated “critical date of valuation of all
lands sued upon in this case

30. Phe evidenee does not kupport any valid
conelusians nbout the backgronnd and ex-
perienee ol homestewlers:  theic reasans
for lvwmestending (Mhat s, Eurming, land
speeubtion, or otherwice) 3 ar the effect.
Uspeenlntive intent™ might bave on extent
of fmprovemeuts,

31.

Plaintiffs’ appraiser gave his opinion
of the fair mnrket value of “approximate
Iy L5000 imlividual relatively smatl acre-
ages sold by the Government over the
yenrs from 1010 through the final entries

®  #r13p
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(b) The stipulation of the parties as
fo the *'total value of the subject tracts
on Janvary 1,.1912 * % #o before
adjustment for “improvements” encom-
passes all of the 4,834 parcels, and 485,-
171.31 acres, of land plaintiffs lost.
Finding 21, supra. Neither party has
proposed any allocation of eithor stipu-
lated value or fair market value of plain-
tiffs’ said lands to lands patented to
settlers (4,639 parcels,  404,047.33
acres); school Jands granted to the State
of Montana (185 parcels, 60,843.04
acres); and other dispositions (10 par-
cels, 20,280.94 acres). The record per-
mits no reasonable allocation of fair
market value to the respective types of
dispositions. :

ULTIMATE CONCLUSIONS
OF FACT AND LAW
35. (a) Plainliffs’ lands disposed of
by defendant pursuant to the 1904 Act
had a fair market value, as of January
1, 1912, of $7,410.000.

(b) While defendant controverts the
amount of plaintiffs’ recovery and denies
that plaintiffs are entitled to any inter-
est, it concedes their right to recover the
difference between ‘“‘fair market value
of the subject lands * * » as of
January 1, 1912”7 and “the amount real-
ized therefor, namely, $1,343,331.22
* ¥ % without interest.” 22

(c} Plaintiffs’ lands “hereby grant-
ed” to the State of Montana for school
purposes (60,843.04 acres), reserved by
defendant for the Hational Bigon Range
(18,523.85 ucres), and otherwise dis-
posed of by defendant (1,757.09 acres),
48 set forth in Finding 21, were taken
by defendant, within Lhe meaning of the
Fifth Amendment. Plaintiffs are there-
fore entitled to recover the fair market
value of the said lands as of January 1

,
iw 1005, plus ather lands, with n stipy-
Inted date of value on Japuary 1, 1910
{emphasis supplicd) ¢ defendant’s A
prafgal of 4,938 pareels on Flathiend Ras-
ervation, Montnng, s of Jnnuary 1,
2" also reflects an opinivn of the
value of all of the reels “as of the
appraisnl date, regardless of the netual
date on which [eneh] was sald.”

32. Defendnut's Brief on Valuation. p. 11

1812, less compensalion therefor previ-
cusly received by plaintiffs, with interest
thereon, not as interest but as a part
of just compensation, at the rate of 5
pereent per annum from January 1, 1012
to January 1, 1934, and at the rate of 4
pereent per annum thereafter until paid.

(d) Plaintiffs’ lands palenied (o set-
tlers (404,047.33 acres), as sct forth in
Finding 21, were taken by defendant,
within the meaning of the Fifth Amend-
ment.  Plaintiffs are therefore entitled
to recover the fair market value of the
said lands as of January 1, 1912, less
comipensation therefor previously yre-
ceived by plaintiffs, with interest there-
on, not as interest but as a part of just
compensation, at the rale of 5 percent
per annwm {rom Junuary 1, 1912 to
January 1, 1934, and at the rate of 4
percent per annum thereafler until paid.

(e) Plaintiffs have received, for Lhe
lands deseribed in Findings 385(e) and
(d), a tolal of $1,343,331.22.

36. Dlainliffs are entilled to recover
$6,066,668.78, plus interest thereon at
the rate of 5 percent per annum from
January 1, 1912 1o Jamuary 1, 1934, and

at the rafe of 4 percent per annum there-
afler until paid.

CONCLUSION OF LAW

Upon the foregoing findings of fact,
which are made a part of Lhe judgment
herein, the court concludes a3 a matter
of law that pluintiffs ave eutitled ty ve-
cover, on the claim sot forth in Para-
graph 10 of the pelition, ay amended, $6,-
066,668.78, nlus interest thereon, nol ng
interest bhut as ga part of just compen-
sation, at the rate of 5 percent per an-
num- from Jannary 1, 1012 January
1, 1034, and al the rate of 4 pereent per
annum thereafter unti] paid.*® '

* By order of the Caurl of April 23, 1071,
Juilement wns eutered for the plaintifrs,
i the elaim set forth in Paragraph 10
<i the jwtition, ag auended, i the amount
ul six milling six(y-six thoussud aix hno-
deed sixty-cight dollurs and seventy.eight
eonis ($6,066,613,7%), plus iuterest there-
on, nut us interest bhut ng g part of just
rompensation, at the rafe of 5 pereenl
per annam from Janunry 3, 1012 tq Jan-
wary 1, 1934, nnd nt the rate of 4 per.
rent per annam thereafter until pajo,




